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FOREWORD 


_— UNIVERSITY OF ToRONTO LAW JOURNAL is the natural outcome 
of a new vigour in legal studies in the University of Toronto. Its 
appearance has been delayed in order that time might be given to watch 
the success or failure of the Honour School of Law and of graduate legal 
studies. After a period of years, it is evident that these developments are 
permanent. The foundations are secure and the superstructure has 
reached such proportions that it seems opportune to add to it. In the 
Honour School of Law in the University of Toronto, the number of 
students and their subsequent success at other universities, new courses, 
the activities of the Law Club, under the distinguished presidency of the 
Hon. N. W. Rowell, K.C., LL.D., and of its moot courts, the visits of 
leading jurists, lawyers, and statesmen, all seem to justify a further 
advance to benefit legal scholarship. In addition, the continued growth 
of the Graduate School in Law warrants thé belief that interest and zeal 
are being carried over from undergraduate work into fields of maturer 
legal endeavour. There is evident in the University of Toronto a 
growing interest in law as a great university subject, as a scientific 
education, and as an instrument of social justice, which is all undoubtedly 
part of that world-wide renaissance of legal studies which we are to-day 
witnessing. 

The UNIvEeRsITy OF ToRONTO Law JouRNAL is thus born in a world 
of new legal activities and in the environment of special developments 
in the University of Toronto. It is appropriate to make a short state- 
ment of the aims and hopes of its founders and editors. First, all the 
editors are members of the University of Toronto—whether as teachers 
or as students. As students together in the same university, we hope 
that in the exacting work of editing, our common devotion to legal 
studies may provide further incentive to legal scholarship, ‘and! that 
enthusiasms given to a common editorial purpose will bear fruit in future 
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authorship, in constructive criticism, in deepening and purifying the 
social functions of law, and in elevating the standards of legal learning. 
Secondly, we hope that the UNIVERSITY OF TORONTO LAW JOURNAL will 
contain contributions not merely on common-law subjects but on com- 
parative law—for which Quebec provides such ample initial scope, and 
the extraordinarily fruitful activities of European jurists, especially at 
Paris, Lyons, and Rome, in the study of those world problems which 
transcend the confines both of the common law and the civil law, con- 
stitute a source of emulation— on public law, on international law, and 
on special legal developments in the British Empire and the United 
States. Thirdly, important documents with notes will be printed from 
time to time, as well as a short annual review of important federal and 
provincial legislation in Canada. Fourthly, important cases will be 
annotated and their significance estimated. Finally, the book reviews 
will, we trust, constitute a special feature, in that each will be addressed 
to a specially interested class of readers. 

The UNIVERSITY OF TORONTO LAW JOURNAL appeals, then, not only 
to past and present students in law in the University of Toronto but 
also to all legal scholars in Canada, without whose aid and assistance, re- 
spectfully and confidently solicited, we cannot hope to be successful. We 
aim to produce a journal, learned and scientific, with high standards of 
scholarship and research which will be of interest to teachers and students 
of law, to members of the profession, to jurists, and to men of affairs. We 
shall avoid, we trust, all advocacy and special pleading, and the publica- 
tion of discursive articles which do not fit into our scheme. We venture 
specially to hope that we may be able to do something to encourage legal 
scholarship in Canada, to foster a knowledge of the comparative laws of 
the British Empire, not merely as substantive or adjectival systems, but 
as expressions of organized community life, of ordered progress, and of 
social justice, and that we may also strengthen those ties of scholarship, 
learning, and personal friendships which happily bind the law schools 
and the law teachers in the universities of the United States with us 
their partners, in the heritage and traditions of the common law. 


W. P. M. KENNEDY 
Chairman, Editorial Board 
Editorial Office, 
Law Building, 


University of Toronto. 
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FUNDAMENTALS OF A NEW LAW OF NATIONS 


HE foundations of what we call the modern law of nations were laid 
in the sixteenth and seventeenth centuries by the Spanish theological 
jurists and a number of great publicists among whom Gentili, Grotius, 
Zouche, Pufendorf, and Wolff are the best known. All of these ‘‘fathers”’ 
depended in greater or less degree upon a law of nature or of God, external 
to, and independent of, the will of man. Some, like Pufendorf,' held this 
to be binding upon communities, of its own natural or divine force, and 
unalterable by any human agency. For these it was the sole law of 
nations. Others, like Grotius, regarded it as providing the main body 
of international law, yet admitted that it could be altered by derogation 
or addition in the actual practice of states. The difference was impor- 
tant, for while the first doctrine would have held the law in the shackles 
of an academic theology or philosophy, the second permitted practical 
human development. Both schools, however, set out from the same 
original assumption. 

Upon these foundations, a fairly complete system of rules was built 
up, varying in detail from one writer to another, but with a large measure 
of common content. In constructing the system, those writers who did 
not regard natural law as the only one valid between nations drew upon 
many other sources as well. They used material from national systems 
past or present, particularly Roman law; they cited the dicta of great 
philosophers and poets; they compiled historical and legendary records 
of the conduct of relations between political communities. In this way 
there came to be a body of precept and precedent to which rulers paid 
lip-tribute, using it to support their claims, but disregarding it where it 
could not by any finesse of logic be twisted into conformity with policy. 
It was this store of principles and practice which was styled law of nations 
or international law, and perhaps its most useful services were that it 
provided some guide, other than the interests of the parties, in the rela- 
tively rare arbitrations between states and in the deliberations of prize 
courts, and that it gradually mitigated in some measure the barbarities 
of warfare. To it there came to be added in the course of the nineteenth 
century a number of “law-making” treaties, some of which have met 
with such wide acceptance that they may for all practical purposes be 
regarded, not merely as contracts between the parties, but as portions of 
the general law. 

‘See, e.g., Elementa Jurisprudentiae Universalis, def. 13, ss. 24-6. 

*Jus Belli ac Pacts, 3, 4, 15. 
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Between the seventeenth and nineteenth centuries, however, there 
had come a profound change in the prevailing theory as to the source of 
the authority of international law. Even among jurists who believed in 
the existence of law properly so called between nations, the predominant 
doctrine had become that of the positivists, namely, that no rule forms 
part of that law unless and until it has won the general consensus of 
civilized states. One logical consequence was that any government 
charged with illegal conduct could set up the defence that the community 
which it governed had never accepted the rule upon which the charge 
was based and did not now regard it as good law. From being an objec- 
tive, external system, based ultimately upon divine authority or the 
nature of things, international law had become subjective and variable 
with the mood of its subject. True, it was not in fact more disregarded 
than it had been when looked upon as independent of the state-will; but, 
fictitious as divine law or natural law may be considered, it yet formed 
a better scientific starting-point for a body of objectively binding rules 
than the equally fictitious, and more fluctuating and entirely subjective, 
consent of states. 

The consent doctrine was not merely an impossible basis upon which 
to build a system of law properly so called, it was also a misrepresentation 
of facts. ‘Common consent’, says Oppenheim,® ‘‘can . . . only mean the 
express or tacit consent of such an overwhelming majority of the members 
that those who dissent are of no importance whatever... .’’ Now if such 
consent as this had had to be shown for each rule, the international 
system would have been infinitely more scanty than it was. The word 
“consent” has too active a connotation to suit the actual history of the 
elaboration of international law. ‘‘Submission’’ would in many cases 
better express the facts, and it is only by the perpetuation of the coactus 
voluit fiction that consent can then be found. 

What measure of consent, for example, did non-maritime states 
accord to those rules of contraband, blockade, visit, and search which, 
despite their constant variation, yet contained a core of permanent prin- 
ciples certainly regarded as law? Is it not true also that here, as in 
other fields, conduct which was finally admitted as legal was only sub- 


3See, for a statement of this doctrine, Oppenheim, Jnternational Law (4th ed.), at 
pp. 17-23. I stated it again in ‘‘The Consent of States and the Sources of the Law 
of Nations” in British Year Book of International Law, 1925, at p. 25 and passim. I had 
not realized the importance of the distinction between submission and consent. To 
some extent the present article is a retractation. 

‘Hall says in his International Law (8th ed.), at p. 4: ‘‘a state is only bound by 
rules to which it feels itself obliged in conscience after reasonable examination to submit." 

‘Op. cit., at p. 17. In this passage Oppenheim was adopting a view repeatedly 
stated by European publicists, such as Holtzendorff, Jellinek, and others. 
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mitted to in the first instance by reason of military defeat? Surely a 
great deal of the content of the law of nations has been determined by 
the greater power without reference to the weak, just as in the state many 
rules have been dictated by a ruling minority. 

Another difficulty—how can all these consents be traced? When we 
examine disputes which have actually occurred, we find that official 
representatives take at different times diametrically opposed views of the 
law. State succession is an excellent illustration of this inconsistency. 
Great Britain and the United States, among others, have from time to 
time and with equal vigour asserted and denied that an absorbing com- 
munity necessarily takes over the obligations of the extinguished entity. 
The student who looks for the authority of a rule in consent can only 
conclude that there is no law of succession as between states, except, of 
course, on the positive side where the succession to rights is unanimously 
acclaimed. Yet surely an impartial tribunal would be bound to apply 
the ancient principle, recognized in municipal law,’ that ubi commodum 
ibi incommodum. Nor would such a decision incur the criticism, from 
any but the loser, that the court had disregarded the law of nations. 
The judgment would be justified, and rightly, on the ground that inter- 
national law includes, except in so far as a contrary usage has definitely 
excluded them (as it has in regard to the effect of force in contracts), the 
detailed rules which follow logically from principles actually observed in 
the internal law of civilized states. The fact that such principles, or the 
rules which are their logical consequence, had never been recognized in 
the international field by express or tacit consent, would be irrelevant.’ 

A great many obstacles to the theory of consent were avoided by the 
fiction that, when any new state entered the family of nations, it thereby 
agreed to be bound by all the rules already in force in that society. It 
was argued that political communities only became persons in inter- 
national law, members of the community of states, in virtue of a positive 
act of recognition, which might be explicit or tacit, by the existing mem- 
bers, and that recognition was subject to the condition, accepted by the 
recognized community, that the law of the society was accepted. This 
construction was, of course, faced with the unanswerable question—how 





‘It is perhaps unnecessary to point out that throughout this article “‘municipal 
law"’ =‘‘national law’’=“‘state law"’, and that “‘law of nations’’=‘“‘international law”. 
Strictly speaking, ‘‘state’’ and ‘“‘nation”’ should not be used interchangeably; but it is 
hoped that with this warning the writer will be excused for avoiding a tiresome mono- 
tony of phraseology. 

7The permanent court of international justice has at least twice asserted the prin- 
ciple of state succession as set forth here. See Advisory Opinion, series B, no. 6, at 
p. 38; and Judgment, series A, no. 7, at pp. 22 and 42. 
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many recognitions are necessary before the new state may be regarded 
for all purposes as a person of international law? Something in the 
nature of a reply was found in that unshapely wraith, general consensus. 
Apart from its vagueness, this criterion was again false to the facts. It 
could never be maintained with any hope of success, for example, that 
the United States had not entered the society of nations, had not acquired 
rights and been subjected to duties under the international system, until 
an overwhelming majority of the European powers had recognized, either 
expressly or by implication, the new republic. 

Far more in accord with realities is the doctrine that political com- 
munities acquire international personality when they have satisfied by 
their own growth the definition of the state laid down by international 
law.’ Turkey used to be cited as the classical case of explicit recognition, 
in which the European powers, by the Treaty of Paris, 1856, first admitted 
a non-christian country to the society of nations. Professor H. A. Smith 
has been able to show in his book on Great Britain and the Law of Nations® 
that the sublime porte had in fact been a member of that society for cen- 
turies before the Crimean War. It is a myth that any civilized state can 
be treated without reference to the rules of international law merely 
because it has not yet received recognition from the generality of nations, 
or differs from them in religion. When a people establishes itself in a 
permanently organized way in defined territory, and becomes involved 
as a distinct entity in the world’s economic and social intercourse, the 
law of nations at once applies to it. 

At the basis of the consent theory was the doctrine of state sover- 
eignty. If the state was really sovereign, subject to no human authority, 
how could it be bound save by its own will? Faced with this conundrum, 
Austin and his followers—having defined law as a set of commands, 
addressed by a political superior to a political subordinate, and the viola- 
tion of which entailed a sanction—dismissed the rules of conduct between 
states as mere positive morality. There was not and could not be any 
political superior in a congeries of sovereign entities.'” 

Many jurists, however, though classified as positivists because they 
denied the legal validity of any rules other than those made by men, 
nevertheless held the law of nations to be law properly so called. Some 
of them found the source of its authority to be precisely the same as that 
of municipal law, namely, the will of the state. Just as in its constitu- 
tional law, so in the law of nations, the state imposed upon itself a series 
of auto-limitations. International law was thus a sort of external con- 








‘Cf. H. Kelsen, Das Problem der Souveranitat, at pp. 188-90 and 230-5. 
*(London, 1932), vol. I, at pp. 16-7. 


Austin, Lectures on Jurisbrudence (5th ed.), at pp. 182-4. 
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stitutional law." In this construction a number of the most eminent 
jurists of the nineteenth century thought they had found the unity in 
kind, and in source of authority, of all law, national and international. 

The construction led, however, to undesirable conclusions. It in- 
volved, of course, the primacy of municipal over international law. This 
would not have troubled its adherents; but Kelsen’ has shown that the 
derivation of international law from the will of the state actually nega- 
tives the co-existence of equal and sovereign states. For if international 
law is a body of rules deriving their authority from the will of state A 
and governing states A, B, C, and D, A is clearly governing itself and 
preserving its own sovereignty, but with equal clearness destroying the 
sovereignty of B, C, and D. 

The most laborious juristic evasion thus failed to escape a conclusion 
which mere common sense accepts at once. The world cannot have both 
of these two things—absolute sovereignty in the state and a law of 
nations. The question must now be put: Is there anything in the realm 
of reality corresponding to the sovereign state of that political philosophy 
which still prevails in diplomacy? 

I submit that there is not. There are in the world groups of people 
under their own governments, forming states. Apart from the inter- 
national interests of the individual members of different groups, which 
overlap all territorial boundaries, the social and economic business of the 
groups as such reaches out in all directions beyond their frontiers and 
requires and receives common regulation. There is constant need, and 
universal recognition of the need, of joint decision and joint action by a 
number or by all of these groups. The need is met by temporary or 
permanent organization among them. That is the obvious and inescap- 
able truth expressed in the statement that there is a society or community 
of states. That truth has been recognized by enlightened minds for 
centuries. No one puts it better than the Spanish theologian and jurist, 
Suarez, who in the sixteenth century wrote: 


The reason of this law is that the human race, though divided into many 


peoples and countries, has a certain political and moral unity. However com- 


plete in itself any state may be, it is yet a member of one universal body. For 
no nation is so sufficient unto itself that it needs no aid, no society and com- 
munion of the rest. Therefore the nations need a law, that they may have 


right government and order in their communion and society.'* 


"So Jellinek, Kaufman, Liszt, Nippold, and others. They are summed up and 
criticized in Kelsen, op. cit., at pp. 168 ff. 

“Jitd., at p. 187 ff. See also J. L. Kunz, ‘‘The ‘Vienna School’ and International 
Law" in New York University Law Quarterly Review, March, 1934, at pp. 31-2. 

De Legibus et Deo Legislatore, 2,19. The translation and abridgement are mine. 
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What makes a society is not in the first beginnings organization, 
it is the consciousness of common interests and the willingness to combine 
for the furtherance of those interests. Given that consciousness and 
willingness, however, society realizes itself at once in some measure of 
order in the relations of its members. That order is the law of the 
society, which has, indeed, no other outward being. The old riddle about 
the chicken and the egg need not trouble us in the form—which comes 
first, society or law?—because they are inevitably simultaneous. They 
are, in fact, the same thing."* 

There is undeniably a considerable measure of the postulated con- 
sciousness and willingness, and of the consequent order, among the states 
of the world. The fact that one or another of them does from time to 
time take a selfish course and defy the society is no more a negation of 
its existence than the fact of crime is a negation of the state. 

No state can, for any considerable period, successfully withstand the 
common will of a strong majority in this society. In the long run the 
will of each must bow to the decision of the rest. That is true even 
where the state deliberately sets out on a course of violent aggression. 
The history of modern Europe affords ample demonstration. What is 
perhaps less broadly realized is that in their normal peaceful activities 
states must and do constantly subordinate their desires to the policy of 
individual or grouped members of the international society. Normally 
they cannot and do not attempt to take what they want; they ask for it, 
and very often they must stomach a refusal. 

Sovereignty, therefore, is an essentially limited attribute; the inde- 
pendence of the state is restricted by the simple fact that it is one of a 
community of similar entities. Perhaps the most hopeful development 
of the post-war period is the growing realization even of the helplessness 
of the state, acting alone, to cope efficiently with some of its most pressing 
problems. Some of the most vital interests of states are buffeted here 
and there by forces which, acting alone, they are powerless to control; 
and the everyday facts of the life of humanity completely negative the 
possibility of sovereign independence. 

The curious thing is the persistence of the doctrine of sovereignty in 
the face of the facts. The real subordination of the state to the com- 
munity of nations can hardly be denied by the jurist. The legal mind 
is notoriously conservative; it persists in clinging to theories and twisting 
the new facts of life to fit them, rather than admit new theories to account 
for the facts. But in this instance, the legal mind has outdone itself. 
The most Austinian lawyer will speak of the illegality of violating na- 
tional boundaries, of the legal force of treaties, of the rights of one country 





4Cf. Kelsen, op. cit., at pp. 11 ff 
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against another. The assumption that there are such things as legal 
boundaries, legally binding treaties, or rights between states, is neces- 
sarily an admission of a law which imposes limitations of jurisdiction and 
administration and limitations of policy upon the so-called sovereign 
state. Practical sense admits what this legal theory rejects, and in this 
instance again, it is the legal theory which is wrong. 

The contradiction is explained by the hard longevity of a totally 
inadequate definition of law, which made clear-cut political organization 
and definiteness and certainty of sanction essential elements of the con- 
cept. The same definition logically applied negatives the existence of 
law in all primitive communities, where sanctions are vague and the 
machinery to apply them unorganized. The definition fits only the 
thoroughly organized modern community; it admits no stage of growth 
by trial and error. In a word it excludes the formative stages of the 
legal system, stages which determine, even for the civilized future, much 
of the system’s content. 

The international community is still a primitive society, though it 
probably stands on the threshold of a development which will be infinitely 
more rapid than the age-long process by which nations passed from self- 
help to impartial justice. As a community in process of organization, it 
has the immense advantage of knowing the history of the development 
of law and of the political machinery which gives to municipal systems 
their comparative certainty and effectiveness. Against this advantage 
some would place the disadvantage of the power of the units which it 
must control; but that only means that the force of the sanctions behind 
international law must be correspondingly greater, and that requirement 
is realized in the magnitude of the society itself. 

The first essential, and perhaps the most difficult of achievement, is 
clear and general recognition that the state, which for intellectual con- 
venience we may continue to regard as an entity, is, like the individual 
human being, subject to human law. Once such recognition has silenced 
the assertion of arbitrary liberty as a legal attribute of the autonomous 
political community, the chief obstacle to effective international organi- 
zation will be removed. The erection of machinery for law-enforcement 
will then be relatively simple. For it must be clear to the student of 
international affairs that the contemporary effort towards world-govern- 
ment—and that, in plain language, is what the Geneva and allied experi- 
ments are—is brought up standing at every turn by the false doctrine of 
sovereignty. 


If, as I have concluded, there is a law of nations independent of the 
will of states, and imposing certain rules of conduct upon them, it is 
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logically clear that it must take primacy over municipal law and render 
the latter invalid where it purports to conflict. Such is the doctrine 
made familiar in Europe, and to a less extent on this continent, by the 
“Vienna School” of Kelsen, Verdross, and Kunz." It goes so far, indeed, 
as to invert the conciliation-thesis mentioned above,'* and to maintain 
that municipal systems derive their authority from international law. 
The competence of states in relation to certain territory and persons is a 
competence delegated to them and limited by the law of nations. The 
complete unity of law is thus achieved; there is first the great general 
system, and then a number of subsidiary, particular systems, all deriving 
their authority from the same ultimate source. 

What that ultimate source is, in express terms, has been the subject 
of discussion and of changing views within Kelsen’s school itself. Ver- 
dross first expressed it in the fundamental norm, pacta sunt servanda."" 
This is an assumed or metaphysical norm; but in that respect inter- 
national does not differ from municipal law, since the latter also depends 
upon a fundamental assumption, namely, the validity of the state’s 
constitution.'® No rule of conduct is law of the state unless its authority 
can be traced to a source in the constitution. In this way is formed the 
“pyramid of law’. At the bottom is the rule governing the conduct of 
the individual, whether it be a judgment, an administrative order, or a 
clause ina contract. From this very particularized form it can be traced 
up through higher stages of the pyramid, such as order-in-council, statute, 
code, to its apex in the constitutional law of the state.'® But the state 
pyramid can be combined with the general pyramid of law, the constitu- 
tion deriving its authority from international law and the latter trace- 
able to the supreme apex, pacta sunt servanda. 

Verdross’s fundamental norm met with criticism. Strictly speaking 
it includes only the law resulting from treaties and analogous agreements. 
Custom, a large part of the system, can only be brought under it by the 
fiction of tacit agreement, and the pure science of law after which the 
school is striving rejects fictions. Moreover, as Kunz has shown, the 
norm pacta sunt servanda is not hypothetical or fundamental, but a posi- 
tive rule of customary international law, which must accordingly be 
traced to something higher in the pyramid. Bowing to these objections, 
Verdross has now adopted as his basic postulate the proposition that 
“States shall behave in their relations with one another according to the 


general principles recognised by civilised nations, insofar as no special 
See Kelsen, op. cit., at pp. 204-12 and passim. 
l6At page 4. 
\1Die Verfassung der Vélkerrechtsgemeinschaft (1926), at pp. 28-33. 
18Cf. Salmond, Jurisprudence (2nd ed.), s. 49. 
Kunz, op. cit., at p. 18. 
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norms, derogating from these principles, have come into existence’’.”° 
Kunz seems, with a vague reservation, to accept this, though his accept- 
ance appears to me to be in flagrant contradiction with his categorical 
declaration that the ‘‘basic norm must be purely formal; its unique 
function is to institute the method of creation of the law’’. The reference 
to ‘‘the general principles recognised by civilised nations’ leaves the 
realm of form and digresses into that of substance. 

In his book The Function of Law in the International Community, in 
my view the most significant contribution to the English literature on 
the law of nations since the first edition of Hall, Dr. Lauterpacht suggests 
a fundamental hypothesis which expresses the essential purport of this 
article up to the present point, namely, ‘‘. . . the will of the international 
community must be obeyed’’.*t. This has the advantage over Verdross’s 
last formula of prescribing nothing as to the content of the rules to be 
derived from it, and is to me the most satisfactory statement, in terms 
of the international society, of the necessary first principle or postulate. 

A frequent criticism against Kelsen and his colleagues is that they 
have revived the ancient doctrine of natural law. The truth is that they 
do attach importance to the fund of moral principles which has been 
styled law of nature or of God. But that fund of principles, though a 
valuable source, is not law. All law to them is positive, in the old sense 
of being created by man. Even the ultimate norm to which all the rules 
of all systems of law are traceable is a human assumption, not a compul- 
sion imposed by some power external to man. 

Another objection is that the primacy of international law is a con- 
tradiction of legal history. It is pointed out that law begins in the 
narrowly confined family or clan community, broadening out slowly into 
the state and from there into a community of states. That is quite true, 
but it has no bearing on the validity of the theory. In their pure science 
of law, the “Vienna school” are not concerned with how law has come 
into existence, but solely with what law is. If there is a law of nations, 
it can only be a law which is now endowed with primacy over national 
systems. You must have states before you can have a society of states, 
but to realize that society you must subordinate its members to a common 
legal order. 


How is the will of the international community to be ascertained? 
By an examination (1) of diplomatic history, which reveals customs of 
general validity; (2) of general treaties; (3) of the recurring features of 
particular treaties; (4) of the common principles of state legal systems. 


ee 








Ibid., at p. 35. 
(Oxford, 1933), at p. 421. 
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In the international community customs are formed in the same slow 
and imperceptible manner as in municipal law. It is not necessary, and 
it would be impossible, to prove their existence by showing the adherence 
of all or most of the states of the world. If one can cite frequent practice, 
and a body of concordant juristic doctrine, one is in as good a position as 
the lawyer who comes before a national court with a series of precedents 
or with an excerpt from a code and an authoritative interpretation thereof. 
The same may be said of a rule logically deduced from common principles 
of justice. Neither in the national nor in the international sphere can 
it be said with complete confidence how the law will operate in a given 
dispute until the court has decided. The multiplication of judicial deci- 
sions does, however, give constantly greater particularity to the rules of 
law, and that is one reason why there is less of precision in the inter- 
national than in most municipal systems. 

Another reason for less precision is the rarity of general treaties as 
compared with national statutes. Since treaties are essentially contracts 
and contracts should bind only the parties, it is clear that to constitute 
law for all members of the international community they would theo- 
retically have to be accepted by all. But customs may come to thei 
assistance, and a treaty purporting to declare law may, though ratified 
by less than all states, by general observance become law. It is 
commonly admitted, for instance, that this happened in regard to the 
Declaration of Paris, 1856. 

The absence of any body invested by the community with the power 
of general legislation is, of course, one of the most significant manifesta- 
tions of the primitiveness of the society of nations. That society sorely 
needs a means of adding to, and changing, itslaw. This is what is coming 
to be called the problem of a dynamic law of nations;” its counterpart in 
world politics is the drive for the revision of treaties so feebly imple 
mented in article 19 of the Covenant of the League of Nations. 

International conferences have done something to adapt and expand 
the law. Until 1914, however, they were mainly concerned with the 
codification of the rules of war, and the world learned between 1914 and 
1918 the futility of this direction of co-operative effort. Attention has 
since been concentrated on the development of the laws of peace. One 
valuable result has been a notable expansion of international adminis- 
trative organs for the enforcement of detailed regulations which are 
subject to amendment, from time to time, by methods laid down in 
advance. 


The usefulness of administrative bureaux had already been demon- 





See, for instance, J. L. Kunz, ‘““The Law of Nations, Static and Dynamic” in Amer 
tcan Journal of International Law, October, 1933, at pp. 630 ff 
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strated in the nineteenth century, which witnessed the establishment of 
the Rhine and Danube commissions and of the Universal Postal and 
Telegraph Unions. This development has now been extended into the 
domain of public health and the traffic in women and drugs. It is giving 
visible body to the society of nations, and its further progress is assured. 

When we turn to the general rules of law, we must admit that rela- 
tively little recent progress has been made in their definition and amend- 
ment. The permanent court of international justice is slowly building 
up a body of jurisprudence which is destined to be the most authoritative 
source of information as to what the law is. But the simultaneous effort 
towards codification has proved painfully slow. The Hague Conference 
assembled for this purpose in 1930 was a failure. It was characterized 
by the spirit of reservation in the interest of national sovereignty rather 
than collaboration for the advancement of the international society. 

The effort has not been abandoned, but it may be suggested here that 
the process of definition might better be left to international tribunals; 
and that legislative conferences, apart from the construction and improve- 
ment of organs and regulations of administration, should reserve their 
energy for the revision of the law, where any considerable urge for revision 
exists. Such might well be the function of a permanent legislative com- 
mission working in connexion with the League of Nations. 

Universal recognition of the obligation to submit all disputes to 
peaceful settlement is a sine qua non of the reign of law in the inter- 
national community, and perhaps the most pressing and immediate need 
of that community. It is closely linked with the problem of revision. 
Until some regular and effective process of modifying the existing law has 
been devised, states will always have some show of reason for refusing 
to submit certain disputes to arbitration. They do so at present even 
in the most generous treaties by restricting the obligation to “‘legal dis- 
putes”. All such reservations mean exceptions to the rule of law and 
licence to self-will. Dr. Lauterpacht has demonstrated, in the work 
cited above, that there is no possible dispute between nations which 
cannot be decided in favour of one party or the other by the application 
of the rules of international law. But it may well be that the state whose 
actions have caused the dispute desires with very sound reasons a change 
in the law. The legal decision, therefore, maintaining the right which 
has been violated by some policy considered vital, may fail to bring about 
any effective settlement. Such is one type of dispute commonly de- 
scribed as political rather than legal, though the term tends to cover any 
claim which the state considers of first-rate importance. When this sort 
of thing happens in national courts, a recommendation can go forward 
to the legislature. But in the international community hitherto war has 
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been the frequent solvent of such conflicts between the law as it is and 
the law as it should be. States will reserve a measure of freedom of 
action, and war can never be quite eliminated even in theory, until some 
more rational and civilized mode of adapting the law of nations to 
changing circumstances has been devised. One such problem, perhaps 
the most difficult of all, will occur to everyone, namely, the need of an 
outlet for the excess population of certain countries. As the law stands 
now, any state has the right to exclude aliens from its territory. Can 
the rule survive and war be truly outlawed? 


One consequence of accepting the superordination of international 
to municipal law must be a modification of the British doctrine of the 
legislative supremacy of parliament. At the present time our courts are 
bound to give effect to the plain intention of a statute even though they 
may see a flat contradiction between it and an admitted rule of inter- 
national law. <A unified legal order means that the national tribunal 
must in such an event declare the statute invalid. We are familiar with 
the institution of judicatures competent to declare the nullity of legisla- 
tion conflicting with a constitution, the fundamental law of the state. 
I can see no substantial theoretical objection to giving the same power 
when there is an apparent conflict with something more fundamental 
still, the law of the international society. Some would argue for the 
continued subordination of all national courts to the national law, with 
an appeal, in the event of conflict, to an international tribunal. To my 
mind, such an arrangement, in addition to being a procedural derogation 
from the unity of law, would involve in many cases an unnecessary pro- 
traction of litigation. 

So long as the belief in the primacy of the national law, in the sover- 
eignty of the state, in state consent or auto-limitation as the sole auth- 
ority behind international law, holds sway, so long will the approach to 
international law be by way of the rights of states. It is this approach 
which has given to the literature of international law the self-contra- 
dictory doctrine of fundamental rights. The intellectual discomfort of 
this doctrine was too great even for the later nineteenth-century posi- 
tivists, who tried to evade its inconsistencies by describing as essential 
attributes what had been primordial rights to their predecessors. But 
the change in terminology did not relieve the inconsistency, for the 
essential attributes of state A could still come into head-on collision with 


See, e.g.. "The Zamora”, |1916| 2 A.C., at pp. 77-112; and for a brief statement of 
the existing position, without criticism, C. K. Allen, Law in the Making (2nd ed., Oxford, 
1933), at pp. 271-3 

*4E.g., Oppenheim, op. cit., at pp. 234 ff. 
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other essential attributes of state B. And this, juristically speaking, is 
a sheer impossibility. 

When we start from the concept of a real society of nations with its 
own law, all the rights of states take rank equally as creations of inter- 
national law. They naturally fall into a scale of social or political im- 
portance, but their legal nature is precisely the same. They cannot 
clash, any more than two rights can clash in the law of the state. Always, 
when two claims conflict, one only is right. 

But one of the most valuable parts of Kelsen’s teachings is his insist- 
ence that rights are a secondary creation. What international law 
primarily does is to place states under duties. Its essence is that it 
purports to govern their conduct. It is a question of minor importance 
in what or in whom the rights corresponding to the duties rest. There 
is accordingly no difficulty whatever in admitting that the individual 
has rights under international law. Hitherto the prevailing opinion has 
been that he could be the object, but not the subject, of rights. That 
was because international law was defined as the body of rules governing 
the relations of states. Kelsen demonstrates that law governs always 
conduct, never relations. The relations, legally speaking, are the pro- 
duct of the legal rules. Behind the old definition was an unwillingness 
to admit the individual upon the same plane as the sovereign state. This 
unwillingness led to all that awkwardness of construction which we may 
illustrate from the rules as to the treatment of aliens. In the old theory 
it was not accurate to say that state A owed certain treatment to Smith, 
the subject of state B; one must say that state B had a right as against 
state A to have Smith treated in a certain manner. The close relation 
to this of the doctrine that the individual may not summon a foreign 
state before any international tribunal, but must persuade his own state 
to make his cause its own, is self-evident. The fate of the claim is thus 
left subject to the exigencies of diplomacy, instead of following an un- 
impeded course of judicial process as it ought to do. If we regard the 
norms of international law as imposing duties, not merely towards groups 
but also towards individuals, which is much the less complex doctrine, 
there is no legal obstacle to prevent Smith from summoning state A before 
an international court. 

Finally, one advantage, to be gained from the reduction of sover- 
eignty to the place in theory which it occupies in fact, must be specially 
emphasized because it promises to produce almost incalculable results 
in every branch of international law. There will be no further basis for 
the persistent argument that the state must never be held to assume any 
obligation otherwise than by express declaration. The permanent court 
of international justice, while it has not been unduly swayed by this 
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perpetual contention, has nevertheless treated it with a formal tenderness 
which, we may hope, will speedily become unnecessary.” Divest this 
chronic mental reservation of its juristic respectability and you add 
enormously to the reality and stability of international legal relations. 


Why have I called this article ‘‘Fundamentals of a New Law of 
Nations’? It contains no proposed new rules or amended old ones. The 
suggestions which it makes, after advocating some recently propounded 
views as to the basic authority of international law and the relation of 
that system to municipal law, are limited to certain political steps that 
might assure further legal development. Why not ‘‘The Primacy of the 
Law of Nations’’, or ‘Contemporary Legal Science and its bearing on 
International Law’’? 

I chose the name because the doctrine which the Vienna school is 
bringing into favour means more than a purified science of international 
law. It eliminates those clumsy inconsistencies which have hitherto 
marred the literature of the subject and have won for it no small measure 
of its disrepute. It deflates the politico-legal concept of the sovereign 
state, and cuts away the ground of the restrictions which that concept 
has imposed on the application of universal legal principles to the conduct 
of states. It substitutes duties for rights as the starting-point of a more 
direct and workable formulation of the world’s legal order. In the hands 
of Dr. Lauterpacht, it dissipates the mysticism or mystification which 
has hitherto impeded the rule of law in the community of nations. For 
all these reasons, it seems to me that we have before us now the plan of a 
law of nations, old in much of the materials which it proposes to use, but 
essentially new in the vigour and coherence of its design and in the 
strength of its principles of construction. 

P. E. CoRBETT 
McGill University, 
Montreal. 





*See Judgments, series A, no. 1, at pp. 24-5; no. 23, at p. 26; Advisory Opinions, 
series B, nos. 10-2; series C, no. 12, at p. 63; and the discussion in Lauterpacht, The 
Development of International Law by the Permanent Court of International Justice, at 
pp. 89 ff. 
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THE AMERICAN LAW INSTITUTE’S RESTATEMENT OF 
CONTRACTS AND AGENCY 


URING the last two years, two volumes of the Restatement of the 

Law of Contracts and two of the Restatement of the Law of Agency 
have been issued by the American Law Institute.!. As these volumes are 
the first fruits of the most ambitious and thorough attempt yet made in 
common-law jurisdictions ‘“‘to promote the clarification and simplification 
of the law and its better adaptation to social needs’’,? it is rather an 
astounding fact that so little attention has been paid either to the 
Restatements themselves, or to the work of the Institute generally, in 
either England or Canada. In fact, it is extremely doubtful whether one 
per cent. of the legal profession in these countries is cognizant of the 
existence of the Institute. To estimate the value of the Restatements 
some brief explanation of this apparent indifference must be attempted. 
It is impossible to say that the profession in England or in Canada is not 
interested in legal reform. The lack of interest with regard to the Insti- 
tute is not confined to the work of that body, but is merely a phase of an 
attitude respecting law generally. Whether that attitude is justifiable 
at the present time, whether it has any place at all in Canada, to what 
extent it seems to be changing, must all be examined if we are to approach 
the Restatements with any degree of sympathy or understanding. 


I. COMPARATIVE COMMON LAW IN ENGLAND, CANADA, AND THE UNITED 
STATES 


In the Rede Lecture for 1934, Lord Macmillan pointed out that 
“English genius has always had a strong aversion from, and distrust of, 
theory and principle. . .. The Judges of England were said by Bentham 
to have made the Common Law as a man makes law for his dog—by 
waiting until he has done something wrong and then beating him for it.’”* 


Restatement of the Law of Contracts (as adopted and promulgated by the American 
Law Institute, at Washington, D.C., May 6, 1932) (St. Paul, 1932), vol. 1, pp. xli, 582; 
vol. IT, pp. xxxi, 583-1206. 

Restatement of the Law of Agency (as adopted and promulgated by the American Law 
Institute at Washington, D.C., May 4, 1933) (St. Paul, 1933), vol. I, pp. xxxiv, 636; vol 
Il, pp. xxviii, 637-1390. 

*Charter of the American Law Institute, quoted in Contracts Restatement, at 
p. vii. The concluding clause reads: ‘‘to secure the better administration of justice 
and to carry on scholarly and scientific legal work." 

‘Lord Macmillan, Two Ways of Thinking (Cambridge, 1934), at p. 11. 
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In a sense, the writer believes this to be true not only of the English 
system of law but of every other system. It is only after repeated appli- 
cations to the courts for state assistance in solving conflicting interests, 
that we can begin to classify these interests, and it is only by observing 
how courts protect these interests that we can begin to speak of legal 
rights. A time must arrive in every system of law, however, when these 
various specific instances must be summed up in terms of broader gener- 
alities, be they called principles, theories, rules of law, or rules of judicial 
conduct, if for no other reason than the extremely practical one of ren- 
dering available and understandable the accumulated wisdom of the past. 
Civil-law countries are fortunate in that they have had the great advan- 
tage of at least two, and often more, such instances of legal stock-taking; 
the first in the various compilations of Justinian’s time, the second in the 
adoption of the modern civil codes. It is only natural that from the 
labours involved in this process of selection, classification, and restate- 
ment of legal doctrine, the idea has emerged, as Lord Macmillan points 
out, that human relationships can be assorted and rationalized in accord- 
ance with fundamental principles. As the civilian then proceeds by 
deduction from these general principles, Lord Macmillan places a 
process of the common-law method in opposition as an inductive method, 
in the following language: ‘‘To proceed from principles to instances is 
the characteristic of the one school. To proceed from instances to prin- 
ciples—or perhaps not to proceed beyond instances—is the characteristic 
of the other."’ As already indicated, proceeding from case to case is an 
incident of every legal system in its formative stages. When the problem 
is to proceed from a mass of cases, we reach the stage where we must of 
necessity proceed from some conception of an underlying principle. Just 
as the mass of specific instances in the Digest led to the comprehensive 
doctrines of the modern civil codes, so the mass of English precedents 
must eventually lead to some comprehensive and rational summation of 
common-law doctrine. That recent decisions are attempting such a task 
seems apparent.‘ The difference between the civilian and English 
method lies in the fact that the elucidation of such comprehensive prin- 

‘Compare the attempt of Lord Atkin in Donoghue v. Stevenson, [1932] A.C. 562, to 
find and state a principle of “general application defining the relations between parties 
that give rise to the duty [of care in tort] . . . the duty which is common to all the cases 
where liability is established must logically be based upon some element common to 
the cases where it is found to exist’’. Compare also the attempt of both the court of 
appeal and the house of lords to state a general principle, governing the operation of 
mistake and impossibility in contracts, in Bell v. Lever Bros., {1931} 1 K.B. 557; 
[1932] A.C. 161. See Banco de Portugal v. Waterlow and Sons, (1932) 48 T.L.R. 
404, at p.414: “rules of law have to be tested in these days, and must survive the 
application of first principles." 
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ciples in the former system has been largely the work of the universities 
and of the academic lawyer. In view of the fact that the European 
universities had preserved Roman law for the modern world, it was only 
natural that when, with the sudden stimulation of commercial activity, 
the local law proved inadequate for modern purposes,’ the academic 
lawyer should be called on to assist the courts by providing principles of 
adjudication. In England, on the other hand, as trade developed more 
slowly, the courts were able to cope with this development and no call 
was made on the universities.° Thus, the supremacy of the judge’ and 
the ideal of law ‘‘forged between the hammer and anvil of opposing 
counsel’’ became established, and the law developed into our own times 
with practically no assistance from the universities. 

In the United States, the same English tradition of development of 
doctrine by the courts was introduced along with the common law. 
With the increase of independent jurisdictions, and with the pressure of 
a mass of problems arising from an unprecedented commercial expansion, 
there was bound to be a difference in treatment of the original sources. 
No longer was a unified group working with a unified legal language and 
tradition. Diversified groups with different mental approaches were at 
work on a body of law that had to be adapted to solve problems under 
entirely different conditions of political, social, and economic life. As 
there were no universities to call on for assistance as in western Europe, 
this work was done, as in England, by the courts assisted by counsel. 
It is small wonder that new directions were given to English doctrines, 
and that diversity of opinion prevailed from state to state on basic prob- 
lems. This, together with the vast amount of reported case-law, led to 
the deluging of the courts with the citation of cases, often of the most 
conflicting character. The problem of knowing what the law actually 
was first gave rise to the emergence of the university as a factor in legal 
development. In the latter part of the nineteenth century we have, 
accordingly, the rise of the national law schools, and of a professional 
class of law teachers. The task of reducing the mass of authority into 
working principles had to be done by someone, if it were not to be lost 
forever. In the attempt to teach a fundamental common law, applicable 


5H. F. Stone, ‘‘Some Phases of American Legal Education” in 1 Canadian Bar 
Review (1923), at pp. 646 ff. 

*The value cannot be overestimated of the work of Lord Mansfield in introducing 
Roman-law doctrine as an incident in this process of purging and rehabilitating the 
common law. 

"Styled by M. Franklin, “the cult of the judge”; ‘‘the case and the judge are 
central. The judge is hero, and the opinion is his weapon” (‘‘The Historic Function 
of the American Law Institute: Restatement as Transitional to Codification” in 47 
Harvard Law Review (1934), at p. 1370). 
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alike to all the independent jurisdictions, the opportunities for clarifica- 
tion of thought were remarkable. No longer could the words of a single 
group of judges be taken as a final solution. The judgments of courts, 
widely separated in training and ability, had to be reconciled and class- 
ified. Owing to the diversity of views which had developed from state 
to state, the necessity of choosing “‘good”’ from “‘bad”’ gave the teacher 
an influence unknown in England on future developments of law. With 
literally thousands of courts attempting to use language-concepts evolved 
in the unified English system, the manner in which meanings could be 
read into, or out of, the same language became alarming. This state of 
affairs should have given rise (though it did not do so) to some doubt in 
England as to whether the judges in that country meant the same thing 
by the same word, merely because they sat on the same bench. Not the 
least important function of the American law teacher has been an at- 
temp to solve word difficulties.* We shall have occasion to refer to some 
of these in connexion with the Restatements.* But more important 
than that was the attempt, both in teaching and in writing, to formulate, 
from the maze of English and American decisions, a rational system of 
common-law principles much like that of the civilian. It is in this regard 
that the American law teacher was enabled to point out how the en- 
lightened court, lost in the details of precedent, should act. It is in this 
respect that he has gradually encroached upon the function of the ‘‘judge’”’ 
as the sole analyst and synthetist of the law. In addition, the necessity 
of evaluating different lines of reasoning has led to a development of a 
critical sense that has, up to the present, been sadly lacking in England. 
Since in England the courts have led legal thought so long and so 
successfully there has undoubtedly developed an ‘‘attitude of fatalism'’'’ 


‘*The student of jurisprudence is at times troubled by the thought that he is 
dealing not with things, but with words, that he is busy with the shape and size of 
counters in a game of logomachy” (J. Gray, The Nature and Sources of Law, 2nd ed., 
at p. vin). 

‘That the language of American writers sometimes differs from that of the English 
courts is no reason to ridicule it. Nor is it a reason for its acceptance. If, however, it 
assists in a process of clarifying thought, we should at least try to understand it and not 


“ 


merely “‘gasp"’ at its novelty. See Sir F. Pollock's review of the Contracts Restatement 
in 47 Harvard Law Review (1933), at p. 366, where he speaks of it as abandoning “the 
language of her classics’’ and of uttering “‘modern doctrine in a new dialect’’—a situ- 


ation which causes him to ‘‘stare and gasp’’. He concludes that ‘‘on this side of the 
ocean we are not yet ready to believe that the English which was good enough for 
Bowen and Macnaghten is obsolete’. The learned writer seems to forget that language 
is a means to an end, and that the end of law is not the writing of good English, however 
laudable that may be. The end of law is a practical one, and whatever language works, 
not reads, best should be employed. 

0A. D. McNair, “Law Teaching and Law Reform” in Journal of the Society of Public 
Teachers of Law (1934), at p. 3: ‘‘Belief fn the immutability of the law is the mark of a 





pr 


m 





2 
oh 





RESTATEMENT OF CONTRACTS AND AGENCY 21 


that all must be left to the courts. The functions of a law teacher have 
been confined to speaking after the court has spoken, and to fit into the 
legal mosaic as neatly as possible this new piece of the pattern. As the 
court only speaks after someone has been injured and as the reported 
decisions have been kept to a minimum, it can readily be seen that very 
little attempt has been made to fill in the gaps of a pattern that is sup- 
posed to cover every human relationship of modern society. Professor 
Goodhart, quite recently, in contrasting the American and English posi- 
tions, spoke of the law teacher in England in the following words: 


An English teacher of law, on the other hand, has a far simpler task... . He 
is primarily an expositor; he analyzes the grounds on which the judges have 
decided a particular case and suggests how far the principle necessarily involved 
therein may extend. Rarely will he refer to the cases of another jurisdiction, 
unless the point is one which has not been settled by English law. The English 
teacher emphasizes what the judge has said: the American professor explains 
what the judge should have said.'! 


It is no doubt true that the American university law schools emphasize 
“what ought to be the law’. In fact, they have sometimes been accused 
of teaching a law that is followed nowhere. It must be borne in mind, 
however, that before one can say what should have been, he must have a 
sound knowledge of what the result was. In other words the ‘‘ought”’ is 
not pure speculation alone, but is based on what has been done with 
materials which in origin are common stock. There has been a serious 
lack in the English treatises of what ‘‘ought to be’. This is understand- 
able, even if not justifiable, when we find that the average English text- 
book has excluded any but English decisions. It is significant that, at 
the same time that one English writer calls for text-books stating ‘‘what 
the law has been, what it is now, and what it ought to be’, we find 
another writer criticizing a well-known English text for ignoring 
American extra-judicial doctrine.“ The two things must go hand in 
hand. That English courts can and will develop the common law un- 
assisted is proved by history. The process, however, is unduly expensive 
and costly. Given the assistance of teachers and writers who have the 


primitive community, and, while amongst ourselves as upon an occasion like this, we 
must confess that this attitude of fatalism towards bad law or obscure law still abounds 
amongst us.” 

“Case law in England and America” in 15 Cornell Law Quarterly (1930), at pp. 173f. 
(reprinted in Essays in Jurisprudence and the Common Law, Cambridge, 1931, at pp. 
50 ff 

Professor P. H. Winfield’s inaugural lecture on ‘‘Law Reform" in 44 Law Quarterly 
Review (1928), at pp. 289 ff. 

SW. T. S. Stallybrass, in a review of Taylor on Evidence in 49 Law Quarterly Review 
1933), at p. 122. 
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advantage of observing how the common law has developed in other 
countries, surely the advance in England can be swifter, more predicable, 
and less costly. It is not surprising that the problem of tort liability of 
manufacturers to persons other than their immediate vendees should 
have become acute and been solved sooner in the United States than in 
England. It isa little more surprising that an American professor of law 
should put before the English profession’ the possibilities of English 
courts departing from the misleading “‘privity’’ doctrine—a possibility 
that was becoming so remote to the English and Canadian practitioner 
as to seem hopeless. The acceptance of the American doctrine by the 
house of lords followed very shortly and the English law of torts was 
advanced thereby at least twenty-five years." Mention might also be 
made of Professor Corbin’s analysis of the English and “‘colonial’’ law 
relating to contracts for the benefit of third persons.'® In the writer’s 
opinion, there is nowhere a better discussion of the possibilities of future 
development of English law. That English courts will eventually reach 
the same position of allowing third-party beneficiaries to sue as the 
American courts have done, to this writer seems certain, despite so-called 
binding authority of the house of lords.'7 The function of the law teacher 
and writer is to show the way. Is there any less reason to believe that 
American development in this branch of the law can assist the English 
courts than did the American doctrine accepted by the house of lords in 
Donoghue v. Stevenson ?"* 

The non-critical and purely expository attitude which Professor 
Goodhart states as characteristic of the law teacher in England may still 


4’, H. Bohlen, “Liability of Manufacturers to Persons other than their Immediate 
Vendees” in 45 Law Quarterly Review (1929), at pp. 343 ff. 

Donoghue v. Stevenson (supra, n. 4). Owing to the peculiar professional conven- 
tion in England that living writers are not cited to or by the court, no mention is made 
in the house of lords of Professor Bohlen’s article. It is to be hoped that this rule, 
which has no place in Canada or in the United States, will break down as the writing 
of helpful treatises passes to a non-competing group. Professor C. K. Allen says that 
even now “bench and bar may ‘adopt’... the statements [of living writers] as correct 
expositions of the law. This is in many cases little more than a polite fiction” (Law in 
the Making, 2nd ed., Oxford, 1930, at p. 166, n. 1). 

6A. L. Corbin, “Contracts for the Benefit of Third Persons” in 46 Law Quarterly 
Review (1930), at pp. 12 ff. 

"Cf, Dunlop Tyre Company v. Selfridge and Company, [1915] A.C. 847, with Les 
A ffréteurs Réunis Société Anonyme v. Walford, {1919} A.C. 801. See also Mulholland 
v. Merriam, (1872) 19 Gr. Ch. 288. It is of interest to note that the law revision com- 
mittee in England has had referred to it recently for consideration ‘‘the rule that con- 
sideration must move from the promisee, including the attitude of the common law 
towards the jus quaesitum tertio” (1934) W.N. 330). 

'8See supra, n. 4. 
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exist. It is certainly no longer universally true, and is definitely not 
true of Professor Goodhart himself. The best illustration of a new and 
growing attitude among English academic writers is shown in a recent 
article by the latter, in which he criticizes severely the language of a 
recent English court, quotes exhaustively from American decisions on a 
problem of negligence, and undoubtedly suggests what the law ought to 
be. That the views put forward by the learned writer were adopted by 
an English court within a few days of the publication of the article,?° well 
merits the remarks of a contemporary periodical that ‘seldom has a 
lawyer had to wait so short a time for his vindication’’.”" 

It is rather an astounding fact that, although comparative law has 
been much discussed of late in England, the subject apparently-has been 
taken to mean the comparison of English decisions with Roman-law 
doctrine. Nowhere has the writer found any discussion of the utility to 
be derived from the study of American, or even ‘‘colonial’’, decisions or 
doctrine. One might well have thought that before going to systems of 
law that in origin and development are foreign to the common law, more 
attention should have been paid to the possibilities of development in- 
herent in the common-law method itself. Starting from the common 
source of the English cases, and applying the same technique in their 
development, the vast store of ‘‘colonial’’ and American case-law has been 
practically untouched in England. True, the courts have now and then 
spoken of American law as entitled to respect,” but the occasions on which 
such law has been resorted to fade into insignificance in comparison with 
the fairly frequent calls on the doctrines of Roman law. The English 
practitioner cannot be blamed for attempting to keep his work to a 
minimum, and the difficulty of knowing what to read in the unwieldly 
mass of American, Canadian, Australian, and New Zealand authorities is 
perhaps sufficient cause for shunning the whole collection. There is no 
reason, however, why the results of these cases cannot be brought home 


“Rescue and Voluntary Assumption of Risk’ in 5 Cambridge Law Journal (1934), 
at pp. 192 ff. 

Haynes v. Harwood and Son, [1934] 2 K.B. 240. Professor Goodhart'’s article is 
cited (at p. 242) by counsel (cf. supra, n. 15); and the American authorities are con- 
sidered by the court (at pp. 247, 249). 

"77 Law Journal, at p. 338. 

“See Cockburn C.J. in Scaramanga and Company v. Stamp, (1880) 5 C.P.D. 295, 
at p. 303. The writer has yet to find any such statement as that of Lord Cockburn 
regarding ‘“‘colonial’’ decisions. In fact, save in “colonial” appeals, it is practically 
impossible to find any reference to a single Canadian case. On such a special set of 
circumstances as existed in Sutherland v. Administrator of German Property, (1933) 149 
L.T.R. 47, we do find a reference to a decision of the supreme court of Canada. This 
is so highly unusual as to deserve special comment. 
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to the profession in England. This is work which must be done by the 
law teacher. Perhaps it is not possible or desirable that the English 
teacher should actually read all the American and “‘colonial’’ decisions, 
but there is still the opportunity for acquainting himself with the work 
of the American law teachers who have done so much in directing legal 
thought in the United States. The beneficial effects of such a study is 
already discernible in the work of at least three eminent English writers 
and teachers, namely, Professors Goodhart, Winfield, and Stallybrass. 
The freshness of attack on the problems in tort by Professor Goodhart 
in his Essays in Jurisprudence and the Common Law, and by Professor 
Stallybrass in his last two editions of Salmond on Torts, has done much to 
rescue English thought in this field from a narrowness that was inevi- 
tably developing through a refusal to look beyond the English cases, or 
to see the possibilities of new starting-points in old formulae. It is so 
easy for a small group, such as the bar and judges in England, united by 
common tradition and training, to continue saying the same things and 
repeating the same formula—the judge to the bar, and the bar to subse- 
quent judges—that in time thought begins to run in a groove and things 
are taken for granted without much thinking about them at all.** The 
value of the American writer and American law lies in the fact that there 
have been such a diversity of courts and such a variety of persons working 
in these courts, that new points of view cannot fail to emerge. 

Canada presents parallels to both the American and English situa- 
tions. In the first place, the number of reported decisions that accum- 
ulate year by year from the various provincial courts and from the 
supreme court of Canada bears a striking resemblance to the United 
States. There is, however, an important difference, in that the various 
provincial courts are subjected to a unifying influence through the 
supreme court of Canada, and also through the judicial committee of the 
privy council. In view of the possibility of appeals to the latter bi dy, 
and as that body practically never regards ‘‘colonial’’ decisions, unless it 
be in connexion with some constitutional or legislative problem,” there is, 


*%Compare, e.g., the idea mentioned by Professor Goodhart, op. ctt., at p. 192, that 
the bar generally believed that a rescuer of an imperilled person could not recover 
Under the impetus of a new method of approach by Professor Goodhart, through the 
American cases, it was not long before the courts took action (see supra, n. 20). 

“The writer recently made an examination of several volumes of the Appeal Cases 
and found that, on general topics of law common to both England and Canada, no 
Canadian decisions were cited, even on appeals from Canada. See also Riddell J.A. 
in Lovibond v. Grand Trunk Ratlway Company, [1933] O.R. 727, at p. 754, where he 
points out that the judicial committee of the privy council in a recent decision (Campbell 
v. Hogg, 1930] 3 D.L.R. 673) ignored Ontario decisions which had established a long- 
settled practice. 
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in Canada, a tendency to pay as much, if not more, attention to English 
decisions than to Canadian. In one sense every court in Canada is an 
inferior court, and consequently is chiefly concerned in following English 
precedent. In other words, Canada is not materially contributing 
through her courts to the advancement of common-law doctrines, but 
rather waits for England to advance, and then follows. There is no 
question, however, that a wider choice of doctrine is given to courts in 
Canada than is given to English courts. There are also consequent weak 
spots in the doctrine of stare decisis. Provincial courts may be faced 
with the possibility of following a judgment of their own court of appeal, 
the English court of appeal, the house of lords, the privy council, or the 
supreme court of Canada. It is conceivable that all of these might be 
different. The situation in the case of conflict between them is by no 
means clear.” Until recently, the decisions of English courts were cited 
and followed practically without comment. Even to-day, it is remark- 
able how much influence even a single judge in England may have on a 
Canadian court of appeal,?® yet, as an Ontario judge recently said, 
‘There is no more reason why we should follow the decision of an English 
Court of Appeal in a matter in which we are governed by English law, 
than an English Court of Appeal should follow our decision in such a 
case’’.27. At the same time, it is equally remarkable that decisions of 
provincial courts are cited with comparative infrequency. This is espe- 
cially true of Ontario, where a considerable body of Ontario law exists. 
Perhaps the non-appearance of any all-Canadian digest has retarded 
reference to the work of the Canadian courts.** The fact that in Canada, 
as in the United States, the division between barrister and solicitor is a 
purely nominal one, as well as the fact that Canadian judges are expected 
to deal with all branches of law, whether they have had any previous 
experience with them or not, may account for the fact that Canadian 
decisions on the whole, are neither as instructive nor as useful for pur- 


*For the confused nature of stare dectsts in Canada, see Will v. Bank of Montreal, 
1931] 3 D.L.R. 526 (where, in case of a conflict between the house of lords and the 
judicial committee, the decision of the former was preferred); Jeremy v. Fontaine, [1931] 
4 D.L.R. 556 (same situation, where the judicial committee is preferred); Negro v. 
Pietro's Bread Company, [1933] O.R. 112 (judicial committee not followed when in 
conflict with other English authority, on the remarkable ground that the decision was 
not given in an Ontario appeal). See discussions in 11 Canadian Bar Review (1933), at 
pp. 281 ff., pp. 287 ff. 

*6F or a discussion of the weight given to English authorities, see Hodgins J.A:, ‘‘The 
Authority of English Decisions” in 1 Canadian Bar Review (1923), at pp. 270 ff. 

27Riddell J.A. in Re Tod, [1933] O.R. 519, at p. 521. See also McMillan v. Wallace, 
1929) 36 O.W.N. 74. 

*8At present two such Canadian digests are in preparation. 
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poses of ascertaining fundamental principles as the English. As in the 
United States, so in Canada, there is a tendency for leaders of the pro- 
fession to become ‘‘office men’’. The result is that frequently important 
cases are presented to the courts by inferior men. Anyone who has 
observed the courts in operation, must have seen many instances where 
the judges after argument ‘‘found”’ the law themselves, and decided the 
case on authorities not presented by counsel. The fact is that with the 
profession largely concerned with the interests of individual clients, for 
whem they act as solicitors, law is not presented to the courts either as 
fully or impartially as in England. Further, in the absence of a profes- 
sional class devoting their entire time to the reading and studying of law 
and to the presentation of legal argument, it is harder to awake a general 
interest in law and law reform.*® 

Similar conditions were responsible in no small part for the ascen- 
dancy of the law schools in the United States. Both by teaching and 
writings they have served to assist courts in ascertaining proper principles, 
and to carry on a type of law reform which the bar is either too busy or 
has too little interest to perform. It is the writer’s opinion that some- 
thing of this nature must follow in Canada. At present, Canada suffers 
from the vices of both the English and American systems without any 
of the corresponding virtues. It is only in the last ten or twenty years 
that legal education has been considered from any standpoint other than 
the teaching of a trade. At present there are indications—of which the 
publication of the UNIVERSITY OF TORONTO LAW JOURNAL is one—of 
work being done along scientific lines by the academic lawyer for the 
benefit of the profession as a whole. No small part of that work should 
consist in an attempt to extract what is of value in other common-law 
jurisdictions, and to render it available to the profession and the courts.*° 
Just as in England there is an increasing tendency to make use of Amer- 
ican legal experience, so in Canada the law schools should not close their 


2°Who in Canada is interested in the problem of clearing up the inconsistencies of, or 
abolishing in its entirety, the doctrine of consideration in contracts? Yet these are the 
problems under investigation in England by the law revision committee (see [1934] 
W.N. 330). They are the same problems which have been the subject of much clari- 
fication and revision by the American law schools. If the layman knew but part of the 
simple everyday problems of life, for which, at the present time, the law has no readily 
ascertainable rule, his opinion of the legal profession would certainly be no higher than 
it 1s to-day. 

*°Compare Dean J. D. Falconbridge, ‘‘Contract and Conveyance in the Conflict of 
Laws” in 81 University of Pennsylvania Law Review (1933), at pp. 661 ff., in which the 
Restatements are discussed along with the English and Canadian decisions. The 
author's suggestion (at p. 663) that an exclusive nationalism is not satisfactory in con- 
flict of laws, also applies to other subjects, especially those of commercial law. 
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eyes to any possible assistance they might derive from that quarter. 
The American Law Institute’s Restatements furnish an opportunity of 
obtaining, in concentrated form, a knowledge of the combined efforts of 
bench, bar, and law teacher on American law. In the combination and 
co-operation of these three distinct branches, the Restatements have 
singular importance in common-law development. We shall, therefore, 
examine briefly what they purport to be, and then give a few illustrations 
as to the manner in which they may be used. 


Il. THe OpyEcts AND FORM OF THE RESTATEMENTS 


The organization and modus operandi of the American Law Institute 
have been so frequently discussed in detail that no point would be served 
by repetition in this place.** For the benefit of those readers who may 
not be familiar with the work of the Institute, a brief résumé may suffice. 
In the establishment of the Institute in 1923, the American law schools 
took no small part. Bar associations for years had annually deplored 
the confusing maze of case-law, from which it was becoming practically 
impossible for the practitioner to formulate any principle for the guidance 
of the courts.** Nothing, however, had been done. In 1921, the 
Association of American Law Schools appointed a committee to co- 
operate with other branches of the profession in creating ‘‘a permanent 
organization for the improvement of the law”. In the following year 
a committee of judges, lawyers, and law teachers met, comprising such 
representative men as Elihu Root, Dean Pound, and Judge Cardozo. 
On the basis of that committee's report, the American Law Institute was 
formed in the following year at a meeting attended by leading members 
of bar, bench, both state and federal bar associations and law schools. 
Over a million dollars was obtained originally from the Carnegie foun- 


‘\For an excellent discussion of the formation and work of the Institute, see H. E. 
Yntema, “‘The American Law Institute” in 12 Canadian Bar Review (1934), at pp. 319 ff., 
in which references are made to most of the literature on the subject. See also G. W. 
Wickersham, ‘“‘The American Law Institute and the Projected Restatement of the 
Common Law in America” in 43 Law Quarterly Review (1927), at pp. 449 ff 

“The remarks of J. B. Moore (in International Law and some Current Iilusions, at 
p. 331, and quoted by Yntema, op. cit., at p. 332) on the effect of an abundance of 
authority should be borne in mind in Canada. He states that “the very multiplicity of 
cases, and the consequent impossibility of dealing with them scientifically, reduces 
practitioners to a reliance upon particular decisions rather than upon general prin- 
ciples’. The writer believes that this tendency is becoming apparent in Canadian 
courts. Compare English decisions, with their discussion of principle illustrated by the 
occasional citation, with Canadian decisions, in which extracts from case after case are 
often set out, followed by but little, if any, discussion of principle. 

“21 Proceedings of American Association of Law Schools, at p. 115. 
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dation. This sum was exhausted in 1931, and the Carnegie foundation 
since then has been appropriating $155,000 yearly to the work of the 
Institute.* 

As the first step towards legal reform, it was felt that the law should 
be ‘‘restated"’ in some form that would eliminate uncertainties, remove 
conflicts, and be as accurate, and, at the same time, as simple in form, as 
legal scholarship could devise. In the conflicting welter of case-law a 
short, compendious statement of the ‘“‘body of scientific principle’’* 
underlying the cases was to be given to the profession and the courts. At 
the outset, four subjects were chosen for restatement—contracts, conflict 
of laws, agency, and torts. Since then, the work of restatement has been 
extended to the law of business associations, property, and trusts. Other 
subjects are contemplated for the future, so that eventually the whole 
field of common-law topics will be covered. In theory, the Restatements 
are the result of a combination of professor, judge, and practitioner. In 
practice, the academic influence has undoubtedly prevailed and the 
resulting product can fairly be called academic. The procedure followed 
is to have the restatement on a given subject entrusted to a reporter who 
is an ‘“‘expert”’ on that topic. Thus, Professor Williston (with Professor 
Corbin acting in certain chapters) was the reporter for contracts, Pro- 
fessor Beale for conflict of laws, Professor Seavey for agency, and Pro- 
fessor Bohlen for torts. The reporter and his advisers (chiefly law-school 
professors) after many conferences, prepare a draft outline on a small 
portion of the work. This is submitted to the council of the Institute, 
composed of thirty-three judges and lawyers, who examine and discuss 
the preliminary draft. After corrections and changes are made, the 
draft is submitted for approval to the annual meeting of the six to seven 
hundred members of the Institute. Suggestions and corrections are again 
made, and finally, with the meeting's approval, this ‘‘tentative”’ draft is 
printed and circulated throughout the country for further suggestions 
from law schools, bench, and bar. Ultimately it is the duty of the 
reporter and his advisers to go through the same procedure and obtain 
approval for a “‘final’’ draft of the whole subject. Even with such a 
cursory outline as is here given, it can be understood why up to the 
present only three final Restatements have appeared: contracts in 1932, 
agency in 1933, and two volumes of torts in 1934. 

The form which the Restatements have taken (although not without 


\ 36 


considerable protest)*® is a series of numbered sections—the ‘‘black- 


“Yntema, op. cit., at p. 338. 

*Professor J. H. Beale in 14 Proceedings of American Law Schools, at p. 38. 

**See, e.g., C. E. Clark, ‘‘The Restatement of the Law of Contracts’’ in 42 Yale Lau 
Journal (1933), at pp. 643 ff. 
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letter’’ text—which are called principles, or ‘‘direct and positive state- 
ments of law’’ in the most general terms. Under each section are the 
comments, which explain, qualify, or attempt to assist in the application 
of the text. After the comment, are the illustrations, which are short 
statements of factual situations, either real or hypothetical, which at- 
tempt to show a concrete application of the text. Nowhere, in the final 
Restatements, are there any references to actual court decisions or to 
text-books. It is this last feature which strikes the student of common 
law asso unusual. Had the “‘black-letter’’ sections stood alone, the form 
would have been legislative without legislative authority: a code, but 
not a statute. As it is, there is a curious attempt to amalgamate the 
function of the European codes with the work of the commentators. 
That there are any ‘‘comments” or “‘illustrations”’ at all is doubtless due 
to the fact that codes have never evoked enthusiasm in the common-law 
mind, and that some connexion between the abstract and the specific 
seemed necessary to give an air of reality to the work. On the other 
hand, the failure to cite reported decisions seems motivated by the desire 
to escape the confusion of the case-law that brought the Restatements 
into existence.” The cases having been used as the foundation, with the 
completion of the work the foundation is to be swept aside and the courts 
are invited to act solely on the superstructure. 

It would be presumptuous for an outsider to criticize or to evaluate 
such a scheme as a working system in the United States. There are indi- 
cations, however, from American writings, that the Restatements are not 
having the desired effect.** The fact that state annotations are in course 
of preparation for the various Restatements*® indicates plainly that the 
practitioner is not finding the Restatements in their present form of as 
much practical value as was contemplated. Further, such annotations 
seem a plain denial of the purpose for which the Institute was formed, 
which was to eliminate the very differences which the annotations will 
again bring to light.*° As this article is concerned chiefly with the value 
of the Restatements in Canada and England, discussion of their effect in 
the United States must be left to others more competent than the present 


‘?See Professor Williston’s explanation of the form of the Restatements in 18 American 
Bar Association Journal (1933), at pp. 775 ff. 

8C. E. Clark, op. cit. 

On the question of state annotations, see H. F. Goodrich, ‘‘The Institute’s Re- 
statement and the Michigan Law” in 26 Michigan Law Review (1927), at pp. 153 ff.; 
H. F. Goodrich, ‘‘The Restatements Locally Annotated” in 14 American Bar Associa- 
tion Journal (1928), at pp. 538 ff. 

‘From the civilian point of view “the preparation of these provincial annotations. 
may be a major blunder’’ (M. Franklin, ‘‘The American Law Institute’’ in 47 Harvard 
Law Review (1934), at p. 1372). 








30 THE UNIVERSITY OF ToRONTO LAW JOURNAL 


writer. For our purpose, we must accept the Restatements at the Insti- 
tute’s valuation as ‘‘the product of expert opinion, and as the expression 
of the law by the legal profession’! made ‘‘to clarify and simplify the law 
and to render it more certain’. Assuch, they should be of great value 
in what might be called a study of “comparative common law’’. We 
shall, therefore, examine the Restatements from that point of view. 


III]. DEFECTS AND ADVANTAGES OF ‘‘RESTATEMENT”’ 


Before proceeding to specific instances, certain general criticisms that 
have been made concerning the Restatements should be noted. Fore- 
most among these, is the question as to the meaning of ‘‘restatement”’ 
itself. It implies merely a repetition of something already said, and 
doubtless the term was employed for this reason to make the project 
palatable to the profession. From the nature of the task, however, no 
one expected the repetition of all that had been said. In fact, the purpose 
was to eliminate as erroneous a great part of what had been said. Fur- 
ther, a great deal had not been said at all by the courts,“ while, on the 
other hand, a very great deal had been said by teachers and writers. A 
true ‘‘restatement”’ in the English style would have repeated in condensed 
form that only which courts had said was the law. The necessity of 
choosing between competing statements, however, undoubtedly intro- 
duced here the element of ‘‘ought to be’’ even as had been done in Amer- 
ican law teaching. Given this opportunity, many of the provisions of 
the Restatements go further and declare a rule for situations in which 
there is either no authority at all,® or else a few scattered contradictory 
opinions.“ In many such cases, the rule stated is nothing more than a 


‘!] Contracts Restatement, at p. xii. 

“Tbid., at p. viii. 

“See Yntema, op. cit 

‘Roscoe Pound, An Introduction to the Philosophy of Law (New Haven, 1922), at pp. 
282-3: ‘‘Projects for ‘restatement of the law’ are in the air. But a restatement of 
what has never been stated is an impossibility and as yet there is no authoritative 
statement of what the law of consideration is.” 

*In Contracts Restatement, s. 65 (acceptance by telephone); s. 39 (time when rejec 
tion is effective); s. 72 (1) (b) (silence as acceptance). In Agency Restatement, s. 184 
(judgment against agent for disclosed or partially disclosed principal, no bar to judgment 
against principal); s. 199 (liability of undisclosed principal, when agent acts for his own 
purposes); s. 332 (warranty of agent, when principal is partially incompetent). These 
are but several out of many possible illustrations. 

“In Contracts Restatement, s. 84 (d) (promise or performance of a pre-existing duty 
to a third person as consideration); s. 319 (withdrawal of a repudiation); s. 277 (events 
causing failure of consideration after repudiation extinguishing right of action), are 
illustrative. In Agency Restatement, s. 301 (unauthorized assignments by agent when 
the agent appears as the sole contracting party); s. 161 (liability for contracts of general 
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choice between conflicting extra-judicial opinions‘? and at times the 
opinion of the ‘‘reporter-expert’”’ himself.4* Sometimes in the ‘‘tentative 
drafts’’ which preceded the present final editions, requests were made for 
the opinion of bar associations and others, as to the advisability of stating 
a proposition as in the draft.*° At other times, the paucity, or conflict, 
or absence of authority was mentioned in the explanatory notes which 
frequently accompanied these drafts.*° With the exclusion of all citations 
of texts or decisions in the final drafts, it is impossible to differentiate 
between those sections which state what American courts have done, and 
those which prophesy what they will do in future. It must be admitted 
that every statement of present law should contain the prophetic note; 
otherwise it merely states the law of yesterday. 

The Restatements are an attempt to construct a rational system 
based first on the empirical or inductive method, and secondly by deduc- 
tion from the principles so gained. As already indicated, such procedure 
is as old as law itself. Without the data from which the principles were 
induced, and without the reasons or discussions preceding a choice of 
principle or an extension or restriction, such work cannot be of as great 
value to an outsider at least as would be the case if some indication had 
been given of the novelty or otherwise of a given rule. This is only to 
say, however, that a great work might have been greater. Assuming 
that much of the work is merely an academic prophesy, it must be borne 
in mind that it was concurred in by a large part of the profession. We 


agent in excess of real or apparent authority); ss. 187, 305 (rights and liabilities of un- 
disclosed principal on contract in which agent has joined orders of other principals) are 
indicative. 

‘The best illustration of this is in Contracts Restatement, s. 158 (gratuitous assign- 
ments). The material in the law journals and reviews has been considerable, both 
before and after the Restatement. 

‘SThe influence of Professor Seavey’s previously expressed views are apparent 
throughout the Agency Restatement. In particular, the whole of chapter i (definitions 
and characteristics), and much of chapter vi (liability of principal on contracts) are 
traceable to his article on ‘‘The Rationale of Agency” in 29 Yale Law Journal (1920), at 
pp. 859 ff. Likewise, chapter viii (liability of principal because of notification to or 
knowledge of agents) is, in the main, adopted from his article in 65 University of Pennsyl- 
vania Law Review (1916), at. pp. 1 ff. 

‘See, e.g., Agency Restatement, s. 435 (tentative draft) as to when a judgment 
against the agent of an undisclosed principal discharged the principal (see present s. 210, 
which is unaltered); s. 424 (tentative draft) as to liability of undisclosed principal when 
agent acted for his own purposes (see present s. 199, which is unaltered). See Professor 
Seavey’s article in 16 American Bar Association Journal (1930), at pp. 117 ff7., where he 
discusses the problem with regard to s. 161 (general agent) and ss. 138-139 (revocation 
by death of powers coupled with an interest). The later sections were changed from 
those in the tentative draft. 

*°See the sections referred to in note 49, supra, and note 58, infra. 
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must, therefore, accept the Restatements as a statement of what a large 
and enlightened portion of the legal profession feel will be done in the 
immediate future by American courts. Far from detracting from the 
value of the work to England or Canada, it is the fact that a rationalized 
system of common law has been attempted that renders the work im- 
portant. Even if we treat the Restatement as an “‘ideal’’ system (which 
it is not, and does not purport to be), the opportunities presented for 
comparison with, and criticism of, English law are unsurpassed. From 
personal experience in using the Restatements in teaching, the writer can 
state that the wealth of new approaches and of new points of view in 
familiar fields is invaluable.*! 

One American commentator has stated that ‘‘the resulting statement 
is the law nowhere and its unreality only deludes and misleads’. A 
similar statement has been made concerning the law taught in the na- 
tional law schools. While both statements are partly correct, it must be 
borne in mind that neither the law schools nor the Restatements purport 
to teach or state an ideally perfect law. If one goes through the Restate- 
ments carefully, he will find many instances where a rule is stated which, 
we feel sure, the reporter and many lawyers regard as erroneous.” In 
many instances it seems a matter of regret that the Institute did not go 
further than it did. Why, for instance, after clearly differentiating be- 
tween repudiation as an excuse for non-performance and as a cause of 
action, should it be stated that repudiation of a unilateral or uncondi- 
tional obligation furnishes no cause of action? Does this not revive the 
very inconsistency of Lord Campbell's “‘heresy’’ in Hochster v. de la 
Tour,*® ‘“‘no excuse if no breach’’, which becomes transmuted into ‘‘no 
breach if no excuse’’?*? Other instances could be multiplied where it 


‘For some of these, see the appendix to this article 

2C. E. Clark, op. citt., at p. 654. 

Compare Contracts Restatement, s. 48, stating that an offer is revoked by death, 
a situation quite inconsistent with the general objective theory of contracts maintained 
throughout, and Agency Restatement, ss. 210, 337, dealing with the taking of judgment 
against either the agent or principal, as barring action against the other. 

See Contracts Restatement, s. 280, and the following sections in the chapter on 
conditions and excuses for performances of promises. All these sections are based on 
the principle that ‘‘a prospective failure of consideration is as good ground for excusing 
performance of a promise as actual failure of consideration’’. The extent to which 
English courts would recognize such a doctrine is doubtful, due to the confusion of 
excusing performance with actionable breach. The latter is dealt with in Contracts 
Restatement, s. 318. 

%Contracts Restatement, s. 318. 

%(1853) 2 E. & B. 678 

’’Thus, in Johnstone v. Milling, (1886) 16 QO.B.D. 460, the court doubted whether 
the doctrine of anticipatory breach was applicable to the repudiation of an independent 
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would seem that opportunities for forward-looking clarification have not 
been taken.** 

One reason for such compromises was undoubtedly due to the neces- 
sity of forcing into “‘black-letter’’ text a rule on which all members of the 
Institute must agree. Another reason was the necessity of keeping 
somewhere within the limits of “‘restating’’ rather than legislating. It 
is one thing to show that from the present decisions certain results should 
logically follow. It is quite another to say that what the profession has 
accepted for years is no longer law. Therefore, an attempt was made to 
keep the 


‘innovations’ somewhere within the realms of acceptability by 
the profession at large. Viewed in this way, the Restatements must 
acquire a standing to outsiders that individual writers could not attain. 
At the same time, they lose that very quality of critical diversity in points 
of view which has, to the present writer at least, been one of the virtues 
of American legal writing.*® The fact that the Institute was prepared to 
adopt as “existing law’’ so much of the classification and analysis of 
promise. A recent Canadian case lends support to the view stated by the Institute, 
however erroneous on principle it may be. See Melanson v. Dominion of Canada General 
Insurance Company, |19384] 2 D.L.R. 459. But cf. Synge v. Synge, [1894] 1 O.B. 466 
and see the anonymous editorial note, ‘Anticipatory Breach of Unilateral Contracts’ 
n 36 Yale Law Journal (1926), at pp. 263 ff 

sin Agency Restatement, having, in the explanatory notes (see notes to s. 435, 
tentative draft), condemned as unsound the doctrine of ‘‘election’’ in undisclosed prin 
cipal cases, why adopt a modified form of this doctrine in ss. 210, 337? Also, why stop 
short in ss. 352-357 (liability of an agent to third persons for non-performance of con- 
tractual duties owed originally to the principal) of a general attempt at least to clear 
up the old bogey of ‘privity of contract’’, which is impeding the development of lia 
lity? Again, the explanatory notes to the tentative draft (see notes to ss. 574-580 of 
tentative draft) seem far more valuable than the actual Restatement, yet these notes are 
now presumably buried. Compare also the limitation in s. 306 (2) on the right of the 
third person to avail himself of a set-off against the agent, when sued by the undisclosed 
principal. While this may represent the result of a few unsatisfactory cases on the 
subject, it seems contrary to the underlying doctrine of undisclosed principal. Compare 
s. 307, which does not make this limitation with regard to payment or performance 
rendered an agent. What the difference is remains a mystery to the present writer 
The unsatisfactory position of the English and American authorities is stated in the 
explanatory notes to s. 422 of the tentative draft. 

‘For purposes of exposition in teaching the law of contracts the present writer has 
no hesitation in saying that he has found the Selected Readings on the Law of Contracts 
New York, 1931), compiled and edited by a committee of the Association of American 
Law Schools, of much greater value than the Restatement, by reason of the diversity in 
its points of view. On the other hand, many students, who are afraid of handling a 
mass of material, turn to the Restatement with relief as a basis for the study of ‘‘com- 
parative common law”. It is a question of maximum or minimum benefit. If the 
Restatement can furnish even that minimum, we should be grateful. 








34 THE UNIVERSITY OF TORONTO LAW JOURNAL 


academic writers as it has, indicates, however, the extent to which the 
courts and bar place reliance in the academic lawyer. 

Related to these limitations on the usefulness of the Restatements is 
the impossibility of reducing to the form of rules many branches of the 
law. It is doubtful whether any group of word-concepts can ever give 
an accurate picture of the judicial process involved in rendering an em- 
ployer liable for the torts of his employee. The problem is really an 
economic one, and each case presented to the court ‘‘calls for a new and 
distinct consideration, not only of the general facts of industry, but of the 
specific facts in regard to the employment in question’’.°° Two elements, 
the character of the actor—whether he is a servant or independent con- 
tractor—and the character of the act—whether or not it is within the 
scope of employment—have been much discussed by the courts. The 
former has hinged upon discussion of ‘‘control’’ or “right to control’. 
The latter has been left very much in the air for individual application. 
The Restatement clings throughout to the ‘‘control’”’ concept," although 
what is implied by that term, or how it is to be used, save to explain a 
decision already reached either intuitively or on extra-legal grounds, is 
hard to see and harder to apply. On the question of “scope of employ- 
ment’’, a rule being palpably impossible, the text starts with vague 
generalities,™ progresses to a listing of ‘“‘matters to be considered”’,™ and 
then discusses in the form of settled rules such things as “re-entry into 


? 65 


employment’. The value of such rules is doubtful. What is needed 


*°Professor F. Frankfurter, quoted by H. J. Laski in ‘‘The Basis of Vicarious Lia 
bility” in 26 Yale Law Journal (1916), at p. 105. 

‘In s. 2, “control or the right to control physical conduct” is made the test of the 
relationship from which arises the tort liability of an employer; likewise in s. 220 (1) in 
defining a servant, as distinguished from an agent. See also s. 250. 

®1f a court feels like imposing liability for a tort, it is quite simple to give as a reason 
that “‘P had the right to control”. For a case where this is done, see Parker v. Miller, 
(1926) 42 T.L.R. 408, following Samson v. Attchison, |1912] A.C. 844. For a case where 
the court held clearly that there was no ‘“‘control"’ or “right to control” and yet imposed 
a tort liability for negligence, see Katz v. Consolidated Motors Limited, |1930) 2 D.L.R. 
241. The case, on the language used, seems inconsistent with the other decisions. As 
the court could quite as easily have said there was a right to control, and as the actor in 
question was certainly carrying on no trade of his own, the decision is undoubtedly 
correct. Cf. P. A. Leidy, “Salesmen as Independent Contractors” in 28 Michigan Law 
Review (1930), at pp. 365 ff. 

%S. 228, which states generally three elements which must be satisfied to bring A 
within “scope of employment”’: the act must (i) be of a kind he is employed to do; (ii 
it must occur within reasonable limits of space and time; (iii) it must not be done solely 
for A's benefit. 

4S. 229 enumerates ten “matters of fact’? which are relevant in determining 
whether A’s conduct is of the kind he is employed to do. 

®%Ss. 230-237 discuss detailed rules for ‘forbidden acts’’, ‘“‘criminal or tortious acts”, 
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here is discussion of the theory, conscious or unconscious, on which the 
decisions have proceeded.® A similar case is to be found in contracts, 
in the section dealing with the “materiality” of a failure to perform a 
promise as an excuse or discharge of the other party.®*’ As the comment 
states, “it is impossible to lay down a rule that can be applied with 
mathematical exactness’’. A Restatement in dogmatic form can no more 
perform the function of prophesying future judicial action in such cases, 
than in any other case of placing the risk of hazardous conduct.®* At the 
same time, it must be admitted that in both the situations mentioned, 
there is nothing in England or Canada comparable to the Restatements 
which so clearly brings into focus the nature of the diverse elements which 
enter into these problems. 

Granting such limitations, there is still the practical consideration as 
to what advantages the “‘outsider’’ can obtain from a knowledge of the 
Restatements. If the approach be made with a prejudiced eye, believing 
that the last word has been said for English law by the English courts, 
they will be mil. On the other hand, if the approach is made from the 
standpoint of comparative law, with a view to possible development and 
improvement of our own system, as a bare minimum we should find: 
(1) New analyses and new approaches to familiar problems; as these are 
the result of considerable labour they should be at least instructive; (2) in 
many cases, quite novel doctrines; as these have grown from the basis of 
our own law, it is surely pertinent to examine the extent of their appli- 
cability to our own system; (3) a discarding of many things which we 
have been repeating for years; if it be shown that such things are pure 
fiction and serve to becloud the true issue, and if the truth prove to be 
less strange than the fiction, should we regret the loss? (4) a refreshing 


frankness in stating what seems on first glance, the rankest heresy; in 
some cases we may find we have been worshipping false gods; (5) pur- 
ported settlement of moot problems; the authority of the Institute should 
be invaluable in these cases; (6) serious efforts made to obtain a term- 


inology which assists rather than confuses the solution of problems; every 
system of law is always in need of such terminology and we do not believe 
that English law is any exception. 

Any detailed analysis of the Restatements would be hopeless. We 


“time of service’, ‘‘area of service’’, ‘‘conduct not for purposes of serving master’’, and 
many others. 

**Such articles as that by H. J. Laski, op. cit., and that by W. O. Douglas, ‘Vicarious 
Liability and Administration of Risk” in 38 Yale Law Journal (1929), at pp. 584 f., 
720 ff., are indicative of a new approach 

*7Contracts Restatement, s. 275. 

*8This is one of the reasons why the Torts Restatement is likely to prove of less value 
than either that of Contract or of Agency. 
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shall, however, give illustrations from both contracts and agency which 
may bring out several of the points, as well as show the effects, good or 
bad, of the academic approach, in the hope that they may serve as an 
introduction to a more thorough examination by the reader. Asa further 
incentive, the writer has collected a few situations in the appendix, in 
which he has found the Restatements of value in his own experience. 
Perhaps it is not too much to hope that an English or Canadian annota- 
tion of the Restatements will some time be forthcoming. As a basis of 
comparative common-law study such annotations would undoubtedly 
give a greater sense of reality to the English or Canadian student. It is 
easy, in fact customary, to regard the present state of our law as perfect.*® 
If the Restatements serve to counteract that feeling and show us that 
the common law is not all embodied in the English reports, we may 
expect not only a higher opinion of American legal scholarship than is 
commonly held in Canada, but a critical approach to our own law which, 
until recently, has been sadly lacking. 


IV. Two Specific ILLUSTRATIONS 


A contract heresy.—On first approach, a group of sections labelled 


7 
70 


“informal contracts without assent or consideration’ is enough to 
startle any orthodox common-law lawyer. We neither teach such doc- 
trine, nor do the courts speak of it. That is not to say, we do not enforce 
promises without consideration. When we do so, however, we use so 
many fictions and such confusing terminology that the result becomes 
incomprehensible. Thus the house of lords devotes pages to the attempt 
to prove that a promise to pay a statute-barred debt merely ‘‘revives’’, 
“continues”, or “renews” the old debt and furnishes no ‘‘new cause of 
action’’.7!. This is fiction at its worst. What if the new promise is for 
part only of the debt? What if a promise is made to the original creditor 
who has meanwhile assigned his right? Is the original debt ‘‘revived’’, 
or do we merely enforce the promise, as a promise to the extent that it 
was made, and to the person to whom it was made? The answers to such 


‘°See the remarks of Greer L.J. in Leon v. Casey, (1932) 48 T.L.R. 452, at p. 455 
“‘Nothing binds the vision so much as custom and habit. There was a time when the 
criminal law of this country was in a state which would have been a disgrace to a half- 
civilized community and, notwithstanding that fact, judges in high authority and 
writers of text-books who had been brought up to regard the law as it was in their time, 
wrote about it that it was the perfection of human wisdom."”’ 

Contracts Restatement, ss. 85-94. The addition of ‘“‘without assent’’ seems to be 
an over-refinement and conveys little meaning to the present writer. 

Spencer v. Hemmerde, |1922| 2 A.C. 507. 
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problems clearly show that we enforce the subsequent promise.” Why 
not say so, even as the Restatement does? The same situation arises 
when a person on reaching majority promises to pay a debt incurred in 
infancy. An Ontario court plainly indicated it was enforcing that pro- 
mise, unsupported as it was by consideration.“ In cases like the latter, 
we say an infant has “elected”. This not only confuses election as pro- 
perly employed in a choice between inconsistent rights, but covers up 
what is actually done. Likewise, suppose that an endorser on a note 
who has not been given notice of dishonour and is consequently dis- 
charged, nevertheless promises to pay. This we say is ‘‘waiver’’, and so 
needs no explanation.” Let such endorser promise to pay a fraction of 
the debt, however, even though no notice is given, and it becomes ap- 
parent that we are enforcing a promise without consideration.” There 
are undoubtedly other situations in which a promisor, although dis- 
charged from liabi'ity, may, by making a subsequent promise without 
consideration, find himself again under a contractual duty.”’? The fact 
that we are accustomed to cover up these cases in the thought-obscuring 
phrase of ‘“‘waiver”’ has certainly not been helpful to clear thinking. The 
attempt of the Restatement (in section 88) to state a rule governing such 
situations in terms of promises should at least help in an analysis of a 
field that at present is shunned by the average text-book on the law of 
contract.*® 


*See Spencer v. Hemmerde (supra,n.71). Thus, if X makes a promissory note to A, 
and A endorses the note to B, and after the statute has run, X promises A to pay the 
note, it seems clear that B has no cause of action. Rogers v. Quinn, (1889) L.R. 26 Ir. 
136; Watson Manufacturing Company v. Sample, 12 Man. L.R. 373, at p. 379; Stam- 
ford, Spalding and Boston Banking Company v. Smith, [1892] 1 Q.B. 765. How can 
the ‘‘revival”’ theory be reconciled with such decisions? 

3S, 86. 

‘Rex v. Rash, (1923) 53 O.L.R. 245. Cf. Contracts Restatement, s. 89: ‘‘a promise 
to perform all or part of an antecedent contract of the promisor, theretofore voidable 
by him, but not avoided prior to the making of the promise, is binding.” 

> Martin Hargreaves Company v. Wrigley, (1914) 30 W.L.R. 92. Sometimes it is said 
that a subsequent promise to pay a bill when notice of dishonour has not been given 


“operates... by affording the presumption that notice has been actually given’’ 
McCormick v. McRae, (1854) 11 U.C.Q.B. 187; and see Mc Fatridge v. Williston, (1892 
25 N.S.R. 11). Such a transparent play with words needs no comment. 


*Thus an endorser of a bill for $200 promises to pay $70 even though he has received 
no notice of dishonour ( Fletcher v. Froggatt, (1827) 2 C. & P. 569). 

‘One of the commonest is the case of a surety, discharged by virtue of an extension 
of time to the principal debtor, who subsequently promises to pay. The courts agree 
that he becomes liable, either because he has ‘‘waived” a defence, or “revived” the old 
debt. See Mayhew v. Crickett, (1818) 2 Swans. 185, at p. 192. 

"SS. 88 reads in part, that a promise to perform ‘‘an antecedent conditional duty in 
spite of the non-occurrence of the condition is binding . . . if performance of the condition 
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Probably the most notorious sectién in the Contract Restatement is 
section 90: 


A promise which the promisor should reasonably expect to induce action or 
forbearance of a definite and substantial character on the part of the promisee 
and which does induce such action or forbearance is binding if injustice can 
be avoided only by enforcement of the promise. 


Sir Frederick Pollock finds the section leaves him in a fog, and he accuses 
the Institute of using strange language to define and to extend the notion 
of a promise for an act.” It is suggested, with respect, that the fog is of 
his own creation. By definition, with which he would no doubt agree, 
consideration was previously defined®® in terms of an act or promise 
“bargained for and given in exchange for the promise’. The present sec- 
tion was designed to cover cases of acts done in reliance on a promise, but 
which acts were not bargained for as the price of the promise. In such 
case, Sir Frederick Pollock is undoubtedly right in stating that any 
notion of ‘‘promissory estoppel’’ has been emphatically denied in Eng- 
land.*' There is, however, a manifest injustice in denying a right of 
action to persons who, relying on the fulfilment of a promise, have altered 
their position. The question becomes acute in connexion with charitable 
subscriptions, when, on the strength of the subscriptions, money is spent 
and credit is pledged, just as the subscriber knew it would be. No doubt 
there is no consideration here, and in such cases English courts have 
denied recovery.” In Canada, as in the United States, the decisions 
tended towards an acceptance of the same doctrine of ‘injurious reliance”’ 
until a recent decision of the 
supreme court of Canada“ re-affirmed the orthodox English position 
and in effect denied the rule of section 90 in connexion with charitable 
subscriptions. Even so, there are other decisions where, although it is 


as is reproduced in the Restatement, 


is not a substantial part of what was to have been given in exchange for the performance 
of the antecedent duty ...’’ While there is plenty of room for argument on the itali- 
cized words, the writer has found that students, prone to run amok with the term 
“waiver” as used by the English courts, soon find this approach helpful in getting at 
least a glimpse of a working rule. 

Sir F. Pollock in 47 Harvard Law Review (1933), at p. 365 (see supra, n. 9), 

*°Contracts Restatement, s. 75. 

81See Jorden v. Money, (1854) 5 H.L.C. 185; Maddison v. Alderson, (1883) 8 App. 
Cas. 467, at p. 473 

®See In re Hudson, (1885) 54 L.J. Ch. 811 

“See Sargent v. Nicholson, (1915) 25 D.L.R. 638; Y.M.C.A. v. Rankin, (1916) 27 
D.L.R. 417: Y.M.C.A. v. Wood, (1916) 27 D.L.R. 420; Re Loblaw, [1933] O.R. 764 
R. A. Kanigsberg, “Subscription Contracts” in [1931] 4 D.L.R. 702. 

“Governors of Dalhousie College v. Boutilier, [1934] 3 D.L.R. 593, affirming [1933 
1 D.L.R. 699. 
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plain no act was bargained for, the courts allow recovery on what is in 
effect a gratuitous promise, simply because of acts done in reliance 
thereon.® It seems impossible to justify gratuitous bailment cases as 
‘contracts’, without resort to palpable fictions, save on this line.® 
Again in cases of ‘‘waiver’’, where a promisee asserts he will not insist on 
the performance of a condition precedent and thus induces the promisor 
to change his position, it is clear that the promisee cannot later assert 
that he is discharged by reason of the non-performance of the condition.*? 
Historically there is littke doubt that ‘‘assumpsit”’ arose in this form of 
injurious reliance or ‘“‘deceit’’.88 It is true perhaps that the matter 
should be looked at from the point of view of tort, but the difficulty is 
that for the non-performance of a gratuitous promise we have, unjus- 
tifiably, become accustomed to deny a duty in tort in such cases.*° Asa 
result, many courts have found consideration, as in the bailment cases, 
where none existed; others take refuge in a new form of words such as 
‘“waiver’’ and “estoppel”. The Restatement is an attempt to clear up 
these obscurities. Personally, the writer believes the fog has now shifted 
to the English and Canadian cases, and while he does not admit that the 
doctrine of section 90 is established by any means in either of these 
countries, its frankness in showing what we have been doing under the 
guise of consideration warrants serious thought by any student of 
contracts. 


%In Hubbs v. Black, (1918) 44 O.L.R. 545, A told B that he would give her a ceme- 
tery lot and let her erect a tombstone on it. B bought and erected the stone. On A's 
death the question was whether B had a contract right to the plot. Per Riddell J.A. 
at p. 557): “‘The tombstone bargain and purchase make the consideration perfect even 
if otherwise defective.’’ In asomewhat similar type of case, Loranger v. Haines, (1921 
0 O.L.R. 268, the court speaks (at p. 272) of estoppel when the plaintiff ‘thas expended 
so much money ...on the faith of his promise to convey’’. See also Jn re National 
Benefit Assurance Company, (1932) 48 T.L.R. 612, where, although the court found no 
contract to guarantee, the promisor was held as though he had contracted by virtue of 
“estoppel”’. 

*The fiction of consideration is usually found in the detriment of leaving the article 
bailed with the bailee. See J. B. Ames, ‘The History of Assumpsit ’ in 2 Harvard Law 
Review (1888), at pp. 1 ff. (reprinted, with additions by the author, in Select Essays in 
Anglo-American Legal History, Boston, 1809, vol. III, at pp. 259 ff.). Surely the bailee 
does not bargain for this? 

**Panoutsos v. Raymond Hadley Corporation of New York, [1917] 2 K.B. 473. See 
Contracts Restatement, s. 88 (2), where this type of ‘‘waiver’’ is treated as a promise 
binding without consideration, 

‘See J. B. Ames, op. cit. 

“For an excellent discussion of the possibility of a tort liability for the non-perform- 

ance of a gratuitous promise, as well as the operation of s. 90, see a comment in 45 


Harvard Law Review (1931), at pp. 164 ff. 
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A new approach to agency.—One situation in the subjects under con- 
sideration which should be of the utmost value to the English or Canadian 
student is the analysis and approach to the subject of the liability of a 
principal to third persons, in the law of agency. It is rather remarkable 
that in a subject of such practical importance and of such obvious diffi- 
culty there has been so little done towards clarification and exposition 
in England or in Canada. In common with other commercial subjects 
it has been neglected by the English universities, and, when mentioned 
at all, is treated as an incident either of torts or of contracts.*° Under the 
prevailing nineteenth-century theory of torts—‘‘no liability without 
fault’’—the fact that a master had not ‘‘authorized”’ the commission of 
a wrong long prevented the full development of the doctrine of vicarious 
liability." We occasionally still find courts speaking in terms of ‘‘au- 
thority’ in connexion with liability of a master in tort, although such 
usage has been condemned as unsound®™ and leads to manifest absurdi- 
ties.“ It is doubtless true that this branch of the law developed through 
a fiction of “implied authority”’ or ‘implied command”’,* but to-day we 
are so accustomed to hold a master responsible even where he expressly 


"The fact that the Agency Restatement is considerably larger than that on Con 
tracts is significant. The treatment of Agency as the tag-end of a course on contracts 
has not assisted in the development of the doctrines of agency. The subject has, for 
many years, been a major course of study in the leading law schools of Canada and the 
United States 

\Compare the bitter attack of T. Baty, Vicarious Liahility (Oxford, 1916), at p. 7, 
on the extension of a master’s liability for the torts of his servants: ‘‘It has attained 
luxuriant growth through careless and false analogy, and it cannot but operate to check 
enterprise and to penalize commerce.” 

"The cases of false arrests by a servant abound in talk of “authority”. The results 
are sometimes rather astounding. Compare Abrahams v. Deakin, {1891) 1 QO.B. 516 
and Hanson v. Waller, \1901} 1 K.B. 390, in which P was held not liable for arrests made 


by A in the mistaken belief that goods had been stolen, the idea being that P only auth 


orized A to arrest if goods were stolen. For a criticism of this and other “authority” 


cases, see H. J. Laski, op. cit., at p. 117; T. Baty, op. ctt., at p. 103. See also Thomas v 
Canadian Pacific Railway Company, (1907) 14 O.L.R. 55 

“Lord Esher in Smith v. North Metropolitan Tramways Company, (1891) 55 J.P. 630 
Martin B. in Seymour v. Greenwood, (1861) 6 H. & N. 359, at pp. 364-5; (affirmed, (1862 
7 H. & N. 355). Duke L.J. in Janvier v. Sweeney, [1919] 2 K.B. 316. See also ar 
excellent discussion of the problem in Bugge v. Brown, (1919) 26 C.L.R. 110 


> 


“See Poulton v. London and South Western Railway Company, (1867) L.R. 2 QO.B. 534 


Ormiston v. Great Western Ratlway Company, {1917| 1 K.B. 598, in both of which the 


doctrine is laid down that a limited company cannot authorize its servants to do what 


it could not do personally. See how this is applied in Emerson v. Niagara Navigation 
Company, (1883) 2 O.R. 528, in which a company was held not liable for the assault of a 


ship's purser made to obtain a valise for non-payment of a fare, the ground being that 


the company could not authorize such an assault. 
“Turbervil v. Stamp, (1698) Comb, 459; 1 Blackstone, Commentaries, 429 
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forbade the type of act causing harm,” that there is no further excuse for 
speaking in terms of authorization. Although few would question this, 
when we turn to liability for the contracts of an agent we are on more 
debatable ground. Because we think of contractual liability as com- 
mensurate with ‘‘consent”’ of the parties, the idea of a principal's liability 
extending beyond contracts to which he has ‘‘consented”’ is making slower 
headway. It is clear that if an agent has his principal’s consent to make 
a contract for him, on ordinary contract doctrine the principal, if he 
is disclosed, is a party. On the other hand, if it is a case of undis- 
closed principal, no twisting of contract theories as such, can make the 
principal a true party.*’ If he is liable, it is because his agent has done 
an act for which the principal should respond, just as for a tort. If we 
admit liability in tort, in excess of, or contrary to, ‘‘consent’’, why not 
in this situation? Many judgments indicate a willingness to hold the 
undisclosed principal liable on a contract made by his agent, if the agent 
had the principal’s ‘‘authority” or ‘‘consent’’. Some decisions have held 
the principal liable in the absence of such consent.°* There is no more 
reason to dismiss the latter as erroneous, as most English writers do,*® 
than to dismiss the whole development of vicarious liability in tort. 
Even though the principal has not given his consent to an agent, yet 
if he has caused a third person with whom the agent contracts to believe 
that the agent had that consent, innumerable cases hold the principal 
liable. This is variously styled ‘“‘agency by estoppel’’, ‘‘apparent’’, or 
“ostensible authority’. Why “estoppel’’ should be dragged in here is 
hard to see. By definition, 


‘estoppel”’ involves some change of position 
in reliance on a representation, which prevents the representor from 
denying the truth of the fact asserted.!”° In the formation of an executory 
contract, where is this change of position by the third person who, because 
of a representation by the principal, believes that the agent is author- 


*Limpus v. London General Omnibus Company, (1862) 1 H. & C. 526 marked the 
change of attitude. 

"A recent article by Professor Goodhart and C. J. Hamson, “Undisclosed Principals 
in Contract” in 4 Cambridge Law Journal (1932), at pp. 320 ff., makes this clear. The 
article, however, is dealing only with the ‘‘rights’’ of an undisclosed principal, and ignores 
the problem of why a principal should be liable at all in these cases. To devote so much 
space to proving that it is the agent’s contract in which the principal intervenes would 
seem a work of supererogation, were it not for the fictions which the courts use in speak- 
ing of the “principal’s contracts” in such cases. No one thinks of speaking of the 
“master’s torts” in the servant cases 

Edmunds v. Bushell and Jones, (1865) L.R. 1 Q.B. 97; Watteau v. Fenwick, [1893 
1 O.B. 346 

"Sir F. Pollock, Partnership (8th ed.), at p. 30; 22 Halsbury, Laws of England, at 
p. 25; 37 Solicitors’ Journal, at p. 280. But see Goodhart and Hamson, op. cit. 

!0°See Lord Tomlin, in Greenwood v. Martins Bank, (1933) A.C. 51, at p. 57 
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ized?! If, in such a case, we say the principal is ‘‘estopped’’, how can 
the principal ever sue on the resulting ‘‘contract’’?!" We have yet to 
find a case where conduct creating an estoppel gave rights to the person 
estopped. The truth of the matter is that, just as in the ordinary case 
of formation of contract, an objective manifestation of assent operates 
immediately to create a contract, without estoppel and without regard 
to the actual mental state of the parties.‘ To the extent, then, that 
the principal has manifested his consent to a given contract to the 
agent—real authority'**—or has manifested his consent to a third person— 
apparent authority—the liability of a principal follows naturally from 
contract doctrine. 

These are the only two bases of liability that the English courts 
admit. Yet in Hambro v. Burnand,™ where the agent acted solely for 
his own purposes, and thus knew he was unauthorized,’ the principal 


For a case in which a court, confused by talk of estoppel, held an executory contract 
in excess of authority not binding on the principal, in the absence of change of position, 
even though there had been a ‘‘holding out"’ of the agent, see a note in 42 Harvard Law 
Review (1929), at p. 570. 

See Agency Restatement, s. 159, comment (e 

‘Some English treatises still retain the essentially civil-law notion of actual mental 
assent as a requisite to the formation of a contract, but add, as a rider, that a party may 
be “estopped” from proving his actual intent. See, e.g., Salmond and Winfield, Con- 
tracts, at p. 176. This seems to confuse unduly the subject of formation of contracts, 
and to foster the use of ‘“‘estoppel”’ in situations quite foreign to its proper sphere. The 
Contracts Restatement, s. 20, properly rejects ‘‘mental assent’ as an element in the 
formation of contracts, save in one or two cases. 

‘The idea that “real’’ assent is merely an objective manifestation to the agent, 
while pointed out in Reynell v. Lewis, (1846) 15 M. & W. 517, is not always borne in 
mind, and language is used of “‘actual’’ consent even as in the contract cases. See 
Duff C.J. in Norwich Union Fire Insurance Society v. La Banque Canadienne Nationale, 

1934! S.C.R. 595, at p. 601: ‘actual authority ... means authority derived from the 
actual assent of the principal.” 
1/1904] 2 K.B. 10; and see Reckitt v. Barnett, Pembroke and Slater, [1928] 2 K.B. 244. 
In these cases it is said that if the act done by the agent is covered by the words used 
in the written power of attorney, it makes no difference if the agent does the act solely 
for his own benefit. If the third person sees and acts on the written power, it is clear 
that there is a true case of apparent authority. In these cases, the third person relies 
on nothing save the agent’s statement, express or implied, that he has the authority. 
There is no authority, because the agent knows that the principal is not consenting to 
the act done. If, as indicated in a recent case, an agent signing “‘per procuration”’ gives 
the third person notice of “‘actual’’ authority, in the sense of ‘‘actual consent’’, would 
such person not be entitled to rely on the terms of the written power, if the principal 
told the agent that his authority was less than that stated in the writing? See Duff 
C.J., supra, n. 104. 

*Agency Restatement, s. 39, to the effect that ‘‘authority” is limited to acting for 

the benefit of the principal, seems borne out by the English cases, since if the third 
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was held liable even though the court expressly negatived any holding 
out or appearance of authority created by the principal. No one has 
yet suggested that the case is erroneous, yet it defies classification on any 
theory of ‘‘real’’ or ‘‘apparent’’ authority. The court uses epigrammatic 
language to the effect that the “‘apparent authority is the real authority”’, 
but the question is, apparent to whom? As it was not apparent to either 
the agent or the third person, it could only have been apparent to the 
court as a matter of law. Likewise, in Watteau v. Fenwick,)°? an un- 
disclosed principal was held liable for the contracts of an agent which he 
had expressly forbidden the agent to make. This decision cannot be 
based on any manifestation of authority to the third person, because ex 
hypothesi such person never contemplated a principal.'°> Nor is it a case 
of real authority. To classify it, as Bowstead does,'®® as “implied au- 
thority’, seems meaningless, for implication or inference surely ceases in 
the face of an express denial.“° The only way of justifying such cases 
as these is to admit that agency doctrine is broader than contract 
principles and that, even as in the master and servant cases, the 
policy of the law, or commercial expediency, places the burden on the 
principal merely because the person who acted was his agent. The recog- 
nition of such doctrine by the Restatement, and the attempt to classify 
situations in which contractual liability arises purely on agency 
grounds, is one of the most useful aids to an understanding, not of what 
the courts have said that they were doing, but of what they have actually 
done in practice. 

The method adopted by the Restatement takes the following form. 
First, authority is defined in terms of the principal's manifested consent 
to the agent."' Secondly, apparent authority is defined in terms of 
manifested consent to the third person,'” and this throughout is differ- 
entiated from estoppel."* Thirdly, an agent is defined as the holder of 
a power to affect legal relations between the principal and the third 


person knows that the agent is acting for his own purposes, he cannot hold the principal. 
See Reckitt v. Barnett, Pembroke and Slater, (1928) 45 T.L.R. 36 (H.L.). 
7Supra, n. 98. 

*Goodhart and Hamson, op. cit., at p. 336 approve of the Watteau Case in the fol- 
lowing language: ‘‘There is, in Watteau v. Fenwick, an excellent example of a pure 
estoppel by conduct.’’ This seems to be a most peculiar and unwarranted use of 
estoppel, as the only possible representation was one of ownership and not agency. 

‘9A gency (7th ed.), at p. 81. 

Unless ‘‘implied” is used in the sense of “implied in law’ 
“implication” at all, but 


, in which case it is not 
“imposition”. 
‘Agency Restatement, s. 7. 
‘2Tbid., s. 8. 


‘3 7Tbid., s. 159, comment (e); ss. 31, 140, 141. 
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person, and it is made clear that such power is broader than either real 
or apparent authority."“ Hence a principal may be liable for contracts 
made by his agent either because (1) the agent was authorized, (2) ap- 
parently authorized, or (3) had a power “arising from the agency rela- 
tionship and not dependent upon authority or apparent authority’’.' 
Finally, numerous specific sections deal with instances in which this 
“agency power’ renders the principal liable." Assuming the validity 
of such a distinction as we have indicated, it is doubtful whether any 
group of rules can accurately prophesy exactly when the courts will shift 
the risk of loss from the third person to the principal. The value of the 
Restatement lies in showing us that we are deluding ourselves by an 
attempt to talk “authority” and ‘‘estoppel’’.!"7 

We have already noticed one situation where this power undoubtedly 
exists in England, that is, when the agent does the act he is told to do 
but does it solely for his own benefit."'* Other situations in England, 


where it is partly recognized at least, are those in which a principal 


entrusts an agent with possession of a chattel with some authority to 


deal with it. If the agent deals with it in an unauthorized manner there 
is considerable authority for saying the principal is bound."* This can- 
not be because of apparent ownership or “‘estoppel’’, because mere pos- 
session has never been held sufficient for such purposes."° Further, 


‘47 bid., s. 12. This applies to both contracts and torts 

16Jbid., s. 140. It is interesting to note that these general sections of ‘academic 
theory”’ were only included in the final draft after a careful survey and statement of the 
individual situations with which the courts had dealt. 

116Ss. 161-178, as to disclosed principals; ss. 194-202, as to undisclosed. 

‘7For a recent attempt at classification of the English cases, see V. C. MacDonald, 
‘“‘An Agent’s Authority to bind his Principal in Contract”’ in [1934] 3 D.L.R. 305. In 
the main the attempt is made to force all the cases into categories of ‘“‘real’’ or “ap 
parent"’. The result seems to the present writer a little confusing. Some recognition 
of the Restatement's analysis would have assisted in clarification. 

“8Hambro v. Burnand (supra, n. 105); and see Agency Restatement, s. 165. It 
seems that in the undisclosed principal cases this does not apply (see s. 199; and cf. 
Kinahan and Company v. Parry, {1911} 1 K.B. 459; Becherer v. Asher, (1896) 23 O.A.R. 
202), because, there being no reliance on agency at all (which, it must be noted, is 
different from reliance on the appearance of authority created by the principal), the third 
party gets only what he expected in the absence of the principal's consent. 

‘The various Factors Acts have largely detracted from the force of the common 
law in this connexion; but there is still considerable authority outside these acts to 
support this view. See Biggs v. Evans, {1894| 1 Q.B. 88; Brocklesby v. Temperance 
Permanent Building Society et al., [1895] A.C. 173; Fry v. Smellie, [1912] 3 K.B. 282. 

'2°Thus in Fry v. Smellie (supra, n. 119; an unauthorized dealing with stock certi 
ficates in the possession of the agent), the court (at p. 292) is careful to point out that 
“estoppel” is not ‘‘a happy word to use”. Per Vaughan Williams L.J. (at p. 292 


“What really created the estoppel, as it is called, is the relation of the transferor to the 


transferee—the relation of principal to agent.” 
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nothing seems to depend in these cases on whether the agent purports to 
act as agent or as owner. The risk of loss seems to be imposed on the 
principal by the courts merely because the possessor was an agent. No 
existing English classification known to the writer can include such 
cases.’ Other classifications made in the Restatement are, in England 
at least, more doubtful. Thus, the statement that a principal is liable 
for all acts usually incidental to transactions which a general agent is 
authorized to conduct, even though they are forbidden by the principal ,!” 
is extremely dubious. No doubt the Watteau v. Fenwick line of cases can 
be justified only on this ground. Likewise several cases of disclosed 
principal in which no indication is made in the report that the plaintiff 
relied on any “holding out’? (which would be necessary to establish 
apparent authority) seem to indicate something of this nature.'* There 
is every reason, by analogy to the tort cases,'* why this result should 
follow; but until there is some recognition in England and in Canada that 
the law of agency cannot be fitted into contract compartments of assent, 
this topic must remain confused.'° It is customary to deny the service- 
ability of a “‘general’’ agent concept,'** but the liability of a dormant 
partner for unauthorized acts of other partners seems a plain recognition 
of the doctrine.'*? 

In situations where it is known that an agent’s authority is dependent 
on the happening of some event, it is plain that the agent has no auth- 
ority until the event has happened, and, as the third person knows of the 
condition, there is no apparent authority created by the fact that the 
agent represents the condition as fulfilled by making the contract. Thus 





21See Agency Restatement, ss. 174-177; 200-202. The limitation in these sections 
that the dealing of the agent must have been of the same kind as authorized seems to be 
borne out by the early English cases (Paterson v. Tash, (1743) 2 Stra. 1178; cf. Fry v. 
Smellie, supra). 

25. 161 (disclosed principal); ss. 194-195 (undisclosed principal). 

'™Cf, Whitehead v. Tuckett, (1812) 15 East 400; Smith v. M’Gutre, (1858) 3 H. & N. 
554. 

'4See the reasoning of Professor Seavey (supra, n. 48), which is undoubtedly the 
basis of the Restatement's approach to these problems. 

Cf. McLaughlin v. Gentles, (1919) 46 O.L.R. 477, which condemns the Watteau v. 
Fenwick line of cases. But see Goodhart and Hamson, op. ctt. 

'6See Bowstead, Agency (7th ed.), at pp. 3-4, n.(b): “The distinction between 
special and general agents is only of importance in determining the nature and extent 


of the authority conferred.” Bowstead is presumably referring to ‘‘implied authority”, 


which is undoubtedly greater in a general than in a special agent. 

'27Sir F. Pollock in 9 Law Quarterly Review (1893), at p. 111, attempts to distinguish 
the partnership cases by saying that a dormant partner is liable ‘because he is, by the 
partnership contract, liable to the same extent as the known partners’’. As Professor 
Seavey (op. cit.) has pointed out, a dormant partner is liable by the articles only for 
contracts rightly made, 1t.e., with authority. 
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English and Canadian courts have denied any liability of a principal for 
bills of lading issued by an agent, when no goods had been received.'*® 
Carrying this to its logical conclusion, the plaintiff in Lloyd v. Grace, 
Smith and Company' should have had no recovery for the theft of her 
property by the solicitor’s clerk, because she must have known that the 
clerk’s ‘‘authority’’ was conditioned on his honesty. As this is a matter 
which the third person could not in practice ascertain,"° it would seem 
desirable to say that even though an agent’s authority is known to 
depend on the happening of certain events, if these events are peculiarly 
within the agent's knowledge, the principal should be bound to persons 
who act on the representation express or implied of the agent that they 
have happened. Such a rule has been stated in the Agency Restate- 
ment!*' as another instance where, in the absence of real or apparent 
authority, the principal is bound, purely as a matter of business con- 
venience.’ At the present time, in view of the bill of lading cases, it is 
impossible to assert such a rule for England.’ The indoor-management 
cases in company law seem, however, a plain recognition of the principle 
in question. The fact that a director’s real authority may be known to 
depend on the passing of a proper by-law or resolution will not bar re- 
covery by a third person, who, by reason of the director making the 
contract, is entitled to assume that everything was properly done." 
Recently, some confusion was caused in England by an attempt to force 
this doctrine, in part at least, into the ‘‘apparent’’ authority category, 
by stating that unless the third person knew of the possibility of dele- 
gation to a director contained in the articles, he could not rely on that 

8Grant v. Norway, (1851) 10 C.B. 665; Coleman v. Riches, (1855) 16 C.B. 104; Erb 
v. Great Western Railway Company of Canada, (1881) 5 S,.C.R. 179. 

1912] A.C. 716 

Lord Macnaghten, as one reason for imposing liability, uses (at p. 738) this argu- 
ment: ‘“‘How was she to know what the exact position of Sandles [the agent] was?” 

Ss. 168-172 

Although some of the American cases followed the English bills of lading cases, the 
New York rule, as stated in Bank of Batavia v. New York etc. Railway, (1887) 106 N.\ 
195; 12 N.E. 433, is that adopted by the Restatement. It seems particularly desirable 
in commercial matters of this nature that the English and American rules should be in 
accord. The New York court expressly bases its judgment on the impossibility of the 
third person ever discovering whether the goods were shipped unless he could rely on 
the agent's statement 


“Bowstead (Agency (7th ed.), at p. 355, n.(p.)), considers the bills of lading cases 


in England as of ‘“‘doubtful authority” since Lloyd v. Grace, Smith and Company (supra, 
n. 129 

‘Roval British Bank v. Turquand, (1856) 6 E. & B. 327; (1855) 5 E. & B. 248. See 
the cases collected and classified in a reporter's note, British Thomson-Houston Company 
v. Federated European Bank, |1932] 2 K.B. 176, at p. 183. 
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delegation having taken place." This seems never to have been the 
law,"*° and while the subject is full of difficulties, this line of cases stands 
as an instance where liability is imposed through the contracts of an 
agent neither ‘‘actually”’ nor ‘‘apparently’’ authorized. So long as we 
continue to speak of liability of a principal as dependent on ‘‘authority”’ 
or ‘“‘estoppel’’, the ‘‘law in books’”’ will certainly furnish no guide to “law 
in action’. Further, we shall have to expect occasional decisions, com- 
pletely out of harmony with business experience, simply because they 
purport to proceed on an @ priori assumption which at no time ever 
explained all the cases."*7_ It is in the belief that much assistance can be 
derived from the Restatements’ approach to this problem that so much 
space has been devoted to it. 


Ceci A. WRIGHT 
Osgoode Hall Law School, 
Toronto. 


APPENDIX 


In this appendix are collected a few additional references in which the Restatements 
indicate either departures in analysis or doctrine from English law, or the settlement of 
moot points. It does not purport to be exhaustive in any sense, and it is intended only 
to illustrate points commonly treated as “elementary”. 


1. CONTRACTS 


1. In s. 20, Contracts Restatement, the idea that an “intent to create legal conse- 
quences” is a necessary element in the formation of contracts is discarded. English 
treatises (e.g., Fk. Pollock, Contracts, Sth ed., at pp. 3-4), following the language of 
English courts (see, Balfour v. Balfour, |1919] 2 K.B. 571), make much of this; but the 
present writer has never found any decision that depended on it, if offer, acceptance, 
and consideration were present. Strangely enough, English doctrine, based on Williams 
v. Carwardine, (1833) 4 B. & Ad. 621, holds that intent to accept an offer is not necessary 
in the case of an “‘act for a promise’’, although how the act can be ‘‘for’’ a promise with 
no intent is not clear. The Restatement, on the contrary, uses this case as one of the 
exceptions to the present rule, and demands intent in such a case (s. 55), as the act done, 
being equivocal in nature, may be for the promise or not. The American rule is doubt- 
less the more logical; but as a practical matter, quaere? 

2. Closely connected with the above is the discarding of the maxim that “‘silence 
is no acceptance’, which English writers base on Felthouse v. Bindley, (1862) 11 C.B 


Houghton and Company v. Northard, Lowe and Wills, {1927| 1 K.B. 246. 

‘British Thomson-Houston Company v. Federated European Bank, {1932| 2 K.B. 
176; and the note, [1932] 2 K.B. 183. See also Re McEachern, [1933] O.R. 349, for the 
situation in Ontario. 

'87See the recent decision of the house of lords in Kletnwort Sons and Company v. 
Associated Automatic Machine Corporation, (1934) 39 Com. Cas. 189, which seems to 
reaffirm the bills of lading cases by talking “authority”. Cf. the criticism of this case 
in 50 Law Quarterly Review (1934), at pp. 456-7. 
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N.S.) 869. The Restatement (s. 72) gives a résumé of the cases where silence is an 
acceptance, the debatable one being sub-section (b), to the effect that if an offeror has 
said that silence is sufficient as acceptance, silence with an intent to accept is a good 
acceptance. This logically follows from s. 55, and it would seem that the offeror could 
not object to the offeree perjuring himself when it was to his advantage. The practical 
difficulties make the rule doubtful, although there is no English case squarely dealing 
with the point. 


3. The division of contracts into “unilateral’’ and ‘‘bilateral’’ is now common in 
American terminology and is observed throughout the Restatement (see ss. 12, 45, 55, 
56, 57). The most recent English treatise (Salmond and Winfield, Contracts, London, 
1927), rejects this classification and calls all contracts ‘‘bilateral’’, although some are 
“unilaterally executory’’. This does not make clear the fact that no contract arises 
until the act asked for is given, and leads to the notion that something other than the 
act is the acceptance. Thus, if A guarantees the repayment of any moneys which B 
will advance to X, it seems clear that no contract results until the moneys are advanced 
see Offord v. Davies, (1862) 12 C.B. (N.S.) 748). What the cases (e.g., M’Iver v. 
Richardson, (1813) 1 M. & S. 557; Sutherland v. Patterson, (1884) 4 O.R. 565) mean, by 
speaking of “notification of acceptance’’ concluding a contract before the advance is 
made, the writer has never understood; because it seems plain that the ‘‘offer’’ can still 
be withdrawn before the advance is made (see Offord v. Davies, supra). Compare 
Contracts Restatement (s. 56), which states a sound commercial rule, but one which has 
no support in English cases. 


4. It is surprising how little actual authority there is on the effect of an option 
under seal. Statements are numerous to the effect that it makes the offer ‘‘irrevocable” 


Does this mean that if the offeror withdraws his offer the offeree can nevertheless accept 


and complete the contemplated contract; or is the offeree merely left to his action for 
damages for breach of the option contract? In options on land, the problem becomes 
acute. If the contract for sale can be completed after revocation, specific performance 


should be granted of this contract. On the other hand, if the remedy is only on the 
option contract, in the absence of consideration, specific performance may be denied 
(see the divergent views expressed in Savereux v. Tourangeau, (1908) 16 O.L.R. 600 
The Restatement adopts the view (ss. 46-47) that all options which are in themselves 
legal obligations deprive the optionor of the ‘“‘power”’ as weil as the “‘privilege”’ of revo 
cation, so that an offer made under seal or for consideration is in all cases irrevocable in 
the true sense (see also D. O. McGovney, ‘Irrevocable Offers’’ in 27 Harvard Lau 
Review (1914), at pp. 644 ff.; A. L. Corbin, “Optional Contracts” in 23 Yale Law Journal 
1914), at pp. 641 #., which are of much more assistance than the Restatement in this 


connexion 


5. The question when a rejection of an offer becomes effective, 1.e., on mailing, by 
analogy to the acceptance rule; or on receipt, by analogy to the revocation rule, is dealt 
with in s. 39 of the Contracts Restatement. As the adoption of either rule leads to 
difficulties (e.g., if on mailing, it may be lost and a subsequent letter of acceptance 
arrives; while if on communication, a prior letter of rejection, even though received 
might, unknown to the offeror, be nullified by an acceptance which is in the mail), the 
section adopts a middle ground, which seems the only fair thing to do. Most English 
writers lay all the emphasis on the mailed acceptance, and seem to consider every other 
communication inoperative (see the English views collected in 8 Canadian Bar Review 
(1930), at pp. 615 ff.).. As there is no authority for the unfair result at which they arrive, 
we believe that the rule in the Restatement is preferable and that it is quite open to an 
English or Canadian court. 
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6. The uncertainty in English law as to the validity of a gratuitous assignment of a 
chose in action (see W. R. Anson, ‘‘Assignment of Choses in Action” in 17 Law Quarterly 
Review (1901), at pp. 90 ff.; E. Jenks, ‘‘Consideration and the Assignment of Choses in 
Action” in 16 Law Quarterly Review (1900), at pp. 241 ff.; G. P. Costigan, ‘Gifts Inter 
Vivos of Choses in Action” in 27 Law Quarterly Review (1911), at pp. 326 ff.), lends im- 
portance to s. 158 of the Contracts Restatement. The absence of any discussion as to 
why the particular rules there expressed were adopted deprives the section of much 
usefulness; and, in view of subsequent comments in the United States, it is doubtful 
whether the Restatement represents much more than Professor Williston’s own views 
on the subject (see P. W. Bruton, ‘‘The Requirement of Delivery as applied to Gifts of 
Choses in Action” in 39 Yale Law Journal (1930), at pp. 837 ff.; S. Williston, “Gifts of 
Rights under Contracts in writing by Delivery of the Writing” in 40 Yale Law Journal 

1930), at pp. 1 ff 

7. The doctrine stated in the Contracts Restatement (s. 174), that an assignee of a 
chose in action is not subject to latent equities of which he has not notice, seems to be 
against the weight of English authority, where apparently no distinction is made be- 
tween equities of the immediate parties to the contract and those of third parties—e.g., 
a cestui que trust, for whose benefit the assignor made the contract (see Cockell v. Taylor, 

1851) 15 Beav. 103; Hill v. Peters, [1918] 2 Ch. 273). There is authority to the con- 
trary (see Quebec Bank v. Taggart, (1895) 27 O.R. 162). The problem becomes acute 
where an agent for an undisclosed principal assigns the contract right to an innocent 
purchaser. The Agency Restatement (s. 301) holds that the purchaser takes clear of 
the principal’s “‘equity’’, if the agent were authorized to make the contract without 
disclosing the principal's existence. The same result would probably follow in England 
by invoking “‘estoppel”’ (see Quebec Bunk v. Taggart, supra). If the agent were not so 
authorized, it would seem, following Contracts Restatement (s. 174), that a purchaser, 
who believed that the agent was the sole contracting party, would be protected against 
a principal's claim. Quaere, as to the position in England. The Agency Restatement 
unfortunately does not deal with this point; but see the explanatory notes to tentative 
draft (s. 524). 

8. Contracts Restatement (ch. vi), on rights of third-party beneficiaries, indicates 
the extent to which American law has developed beyond the orthodox English doctrine. 
\s the subject is now being considered by the committee on law reform in England (see 
supra, n. 17), the problems which have arisen in the United States should be carefully 
studied, if only to avoid rash or inadequate legislation. 

9. The treatment of anticipatory breach of contract (Contracts Restatement, ss. 
318-324) shows that the illogical ‘election’ theory, which prevails in England, has been 
abandoned, and that a repudiation, unretracted, even though not ‘‘accepted”’, is still a 
breach. In the absence of definite answers in English or in Canadian case-law to the 
questions, what is acceptance?, how must it be manifested?, when must it be made?, the 
present writer is not inclined to regard the situation as a closed topic. There is likely 
to be a closer approximation in practice to the American rule than many persons are 
willing toadmit. (Cf. Y. P. Barley Producers v. E. P. Robertson, {1927| V.L.R. 194 with 
Dalrymple v. Scott, (1891) 19 O.A.R. 477, particularly the dissenting judgment of 
Osler J.A.) 

10. S. 277 of the Contracts Restatement states that a right of action for breach is 
extinguished, if it appears that after the breach there would have been a total failure to 
perform on the part of the plaintiff. This applies to anticipatory breach as well as to 
actual failure to perform. On the ground that damages in such cases are measured as 
of the due date fixed for performance (see s. 338; and Roth and Company v. Taysen, 
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Townsend and Company, (1896) 1 Com. Cas. 306), this rule seems logical. Thus, in 
if, in the famous case of Hochster v. de la Tour, (1853) 2 E. & B. 


illustration 2 to s. 277, 
678, Hochster had, after the defendant's repudiation, died before the due date of per- 
formance, his previous right of action would cease. This seems to be contrary to the 
views expressed in Avery v. Bowden (1855), 5 E. & B. 714 (affirmed on appeal (1856 
6 E. & B. 953), although why the plaintiff should have a cause of action for breach of a 
contract which he could not perform is hard to see. The problem has arisen in England 
in cases where, at the date of repudiation, the facts indicate that the plaintiff, even in 
the absence of repudiation, could not have performed the contract. In the present 
state of the authorities (Braithwaite v. Foreign Hardwood Company, {1905) 2 K.B. 543 
British and Beningtons v. N.W. Cachar Tea Company, {1923] A.C. 48), it is impos- 
sible to state what the law of England is. It seems possible that the view expressed by 
the Australian court in Y.P. Barley Producers v. E. C. Robertson, {1927} V.L.R. 194, to 
the effect that a cause of action exists, but that damages are nominal, will prevail, despite 
its inconsistency with the doctrine which allows a person, who fails to perform, to justify 
his action by conduct of the other party, even though such was known to him at the 
time of his failure to perform (cf. McIntyre v. Hockin, (1889) 16 O.A.R. 498; and see 
Contracts Restatement, s. 278). 

11. The analysis of mistake and the distinction between mistake which prevents 
the formation of a contract (Contracts Restatement, ss. 49, 71, 501), and mistake 
which acts like any other operative fact after a contract is formed to discharge one of 
the parties at his option, 1.e., to give him a power of avoidance (s. 502), while unusual, 
is none the less of importance, since, in the writer's opinion, innocent misrepresentation 
can be dealt with in this latter category in England (see H/ynes v. Byrne, (1899) 9 O.L.] 


} 


154 English courts speak of the situation dealt with in s. 502 as ‘“‘void ab initio” (Bell 
v. Lever Bros., |1932| A.C. 161 Surely, if A and B contract “on the assumption” that 
Blackacre, which B is buying, contains 100 acres, whereas it contains only 50 acres, B 
can, if he chooses, elect to go on with the contract. Not so, however, if it is void 

2. In a similar manner to the foregoing, the subject of impossibility (Contracts 
Restatement, ch. xiv) is treated on the basis of discharging the duty of one or more 


parties to the contract. The English cases, in speaking of ‘‘condition of the contract 


lack clarity. In many cases, all that is meant is a condition of liability of one of the 
parties; the other may or may not be excused, depending on ordinary doctrines of failure 
of consideration (cf. Poussard v. Spiers and Pon 1876) 1 O.B.D. 410 Thus, in Krell 


v. Henry, |1903) 2 K.B. 740, why should the person who paid for the rooms to see the 


coronation procession, not be entitled to use the rooms to sleep in, if he chose? Doull 
in Ocean Trawlers v. Maritime National Fish Compar 1934) 1 D.L.R. 621, thought 
that he could (see also Contracts Restatement, s. 288 Needless to say, the unfor 


tunate doctrine of Chandler v. Webster, {1904| 1 IK.B. 493, which denies restitution of 
money paid prior to the impossibility of frustration, is rejected (Contracts Restatement 
s. 468). There is a faint hope (largely from the Scots law lords) that England may 
yet abandon the unique position which she and the dominions now hold (see Cantiare 


San Rocco, S. A. v. Clyde Shipbuilding and Engineering Company, {1924) A.C. 226 


Il. AGENCY 


1. The distinction between liability for torts of servants (Agency Restatement, ss 
219-249) and liability for torts of agents who are not servants (Agency Restatement, ss. 
250-264), while perhaps not entirely justifiable, serves to keep the doctrine of Lloyd v 
Grace, Smith and Company, {1912} A.C. 716, within limits. In the former class, it is 
still important to consider whether the servant is acting solely for his own purposes. In 
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the latter, which are based upon much the same considerations as are the contract cases, 
this element may make no difference. This distinction, not observed in Salmond, 
Torts (6th ed., at pp. 103-5), is now made in Stallybrass’s edition (7th ed., at pp. 118-9) 
(see also Duff J. in National Union Fire Insurance Company of Pittsburg v. Martin, {1924} 
S.C.R. 348, at p. 356). 

2. The recognition of liability in certain cases, such as thefts by servants of bailees, 
which cannot be justified on any ordinary grounds of vicarious liability and which 
therefore involves a “‘non-delegable duty’’ (Agency Restatement, s. 214), indicates that 
Canadian experience is in accord with American (cf. Van Geel v. Warrington, (1928) 
63 O.L.R. 143), and that the English, cases, such as Cheshire v. Bailey, |1905| 1 K.B. 237, 
may not, without considerable casuistry (see General Motors Limited v. Cessnock Garage 
and Motor Company, [1925] S.C. 796), be reconciled with agency doctrine. 

3. The treatment of the difficult problems of ‘‘delegation”, and the resultant rela- 
tions between the principal and the sub-agent, is worthy of serious consideration (Agency 
Restatement, ss. 5, 77-81, 142, 318, 428, 458). The bug-bear of lack of “privity” 
between the two is cleared up in the following terse phrase: ‘“‘A subagent who knows 
of the existence of the ultimate principal owes him the duties owed by an agent to a 
principal, except the duties dependent upon the existence of a contract”’ (s. 428 (1); ef. 
also s. 458). Thus it follows that fiduciary duties to account for money collected, not to 
take bribes, not to compete, etc., are imposed on the sub-agent. Further, a sub-agent 
may be liable in tort to the principal for conversion, or for negligence causing harm to 
the principal's interests. Practically all of these duties are denied by the English cases; 
but, in view of Powell and Thomas v. Evan Jones and Company, {1905| 1 K.B. 11, holding 
that there is a fiduciary relation, and in view of Donoghue v. Stevenson, |1932! A.C. 562, 
which gave a death-blow to “privity” as determining tortious liability, the English law 
may be said to be in a state of development. (Cf. Calico Printers’ Association v. Barclays 
Bank and Anglo-Palestine Company, (1930) 36 Com. Cas. 71, where Wright J. speaks of 
lack of privity preventing a liability for negligence or misconduct. The views ex- 
pressed in the Agency Restatement show, on the whole, a decided advance over the 
English cases, while being quite consistent with existing doctrines which have not as 
yet been fully considered in England. 

1. The treatment of an agent who becomes liable as a contracting party to a third 
perscn, as a surety (Agency Restatement, ss. 146 (b}, 320 (e), 335) is new to English 
doctrine. In view of the principles stated in Rouse v. Bradford Banking Company, {1894} 
A.C. 586 (when a creditor knows that, as between two people liable to him, one is prim 
arily liable, he must treat the two on the basis of surety and principal debtor), the 
doctrine of the Restatement seems quite open in England. Thus, a release of the agent 
should not bar recovery against the principal; but, on the contrary, a release of the 
principal should release the agent. This should apply in the case of an undisclosed 
principal (s. 335(b)) from the time that the third person knows of the existence of the 
principal. The difficulty is caused by the, as yet, unexplained doctrine of election in 
such cases. The English cases doubtless establish the rule that, in the undisclosed 
principal cases, judgment, even though unsatisfied, against either the agent or principal 
bars action against the other. The analogy to joint contractors is untenable, since the 
same courts will not allow a joint judgment (see Moore v. Flanagan, {1920! 1 K.B. 919). 


There is no “election”, because the same result follows whether the third person knows 
of his right to choose or not (see Anglin J. in Desrosters v. The King, (1920) 60S.C.R. 105 

The Restatement is at least consistent on the latter theory (see ss. 210, 337)). Where 
the principal's existence is disclosed, and the agent nevertheless becomes liable as a 
contracting party (see Calder v. Dobell, (1871) L. R. 6 C.P. 486, and the situations dis- 
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cussed in Benton v. Campbell, Parker and Company, {1925] 2 K.B. 410), there seems to be 
no reason for using this language of “‘election’’ or ‘‘merger’’, although there are obiter 
dicta in the cases to that effect. In such cases, the third person from the beginning 
knows that he has, and may have asked for, two rights. Here full play can and ought 
to be given to the surety doctrine, so that a judgment against either will be no bar to 
the other (see this result stated in Restatement, ss. 184, 336). The confusion of the 
English cases merits fuller treatment along the line suggested in the Restatement. 

5. The treatment in the Agency Restatement (ch. viii) of the difficult subject of 
liability of a principal as affected by knowledge of, or notice to, the agent is, together 
with Professor Seavey's early article on the same subject (65 University of Pennsylvania 
Law Review (1916), at pp. 1 ff.), the only helpful approach to the subject of which the 
writer knows. English cases and treatises combine “‘notice to” and “knowledge of"’ an 
agent as though they were the same thing. Not the least important task of the Re- 
statement (ss. 9-11) was to define clearly what is meant by “notice” and “notification” 
The favourite quotation of the English cases is to the effect that ‘‘notice to or knowledge 
of an agent is notice to or knowledge of the principal, when the circumstances justify 
the presumption that the agent will communicate the information to the principal” (see 
Rocco v. Northwestern National Insurance Company, (1929) 64 O.L.R. 559 This con 
fuses the act of giving notice to an agent authorized or apparently authorized to receive 
it, when it makes no difference whether the agent ever intends to communicate it or not 
(see Agency Restatement, ss. 268-271; Kennedy v. Green, (1834) 3 My. & K. 699), with 
cases in which a principal may be affected, on the analogy of the tort cases (s. 272), by 
an agent acting or failing to act with knowledge or grounds of knowledge. In the latter 
case, an interest adverse to the principal may take the agent ‘“‘out of the scope of his 


employment”, just as in the tort cases (s. 282; and see Espin v. Pemberton, (1859 
3 De G. & I. 547, at p. 555). While it is important in the “notification” cases, that the 
notice must be given to an agent while he is actually or apparently authorized (s. 269 

it is quite erroneous to state, as in Bowstead, Agency (7th ed., at p. 366), that ‘‘know- 
ledge acquired by an agent otherwise than in the course of his employment. . . is not 


imputed to the principal’. The writer does not believe that this is borne out by the 
English cases (see Dresser v. Norwood, (1863) 14 C.B. (N.S.) 574; (1864) 17 C.B. (N.S 

466), despite frequent repetition (see Restatement, s. 276). The treatment of the whole 
subject is one of the best illustrations of an attempt to clarify thought by accurate 
terminology and by a discarding of familiar maxims, which do little but becloud the 
true issue. In the English cases the subject is treated in such a confused manner as to 


render it one of the most difficult topics in the law of agency. 
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THREE APPROACHES TO ADMINISTRATIVE LAW: THE 
JUDICIAL, THE CONCEPTUAL, AND THE FUNCTIONAL 


I. THE PROBLEM 


DMINISTRATIVE law, the law of “statutory discretions’’,' is the 

focal point of constitutional controversy in England and in Canada. 

Let the government set up a new board of specialized jurisdiction or the 

courts render a decision upon the extent of the statutory powers of an 

inferior governmental body, and a stormy discussion breaks out in the 

press and stirs the academic dove-cotes.?. ‘“‘Henry VIII", ““The Stuarts”, 
are the vituperative catchwords of the day. 

To liken the methods of Henry VIII and of the Stuarts to twentieth- 
century public administration is apt. Henry VIII, to cope with the 
emergencies which continually arose from the rivalry of his barons, ob- 
tained from parliament the Statute of Proclamations, 1539, “the Act 
that Proclamations made by the King should be obeyed’’. Nearly four 
hundred years later, faced with an emergency even more disturbing than 
that of isolated public disorders, parliament, by an overwhelming ma- 
jority, permits a British government to legislate upon the prices of food- 
stuffs, salaries, and the importation of foreign-produced articles.‘ The 
Relief Act of Canada, 1931, empowers the governor-in-council “‘to make 
all such orders and regulations as may be deemed necessary for... 
maintaining peace, order, and good government throughout Canada’’.* 
The subject in the seventeenth century is unable to obtain recognition 





‘J. A. Corry, “Administrative Law in Canada” in Proceedings of the Canadian 
Political Science Association (1933), vol. V, at p. 190. For a wider definition (‘‘the law 
relating to the Administration”), see W. I. Jennings, The Law and the Constitution 
London, 1933), at p. 187. For a narrower one (‘‘the jurisdiction of a judicial nature 
exercised by administrative agencies’), see W. A. Robson, Justice and Administrative 
Law (London, 1928), at p. 31. 

or the literature on the subject, see the bibliographical note in 10 Public Admin- 
istration (1932), at p. 333; J. Willis, Parliamentary Powers of English Government 
Departments (Harvard Press, 1933), app. ii; for Canada, see J. A. Corry, op. cit., and 
W. P. M. Kennedy, “Aspects of Canadian Administrative Law” in 46 Juridical Review 
1934), at pp. 203 ff.; for Australia, see K. H. Bailey, ‘‘Administrative Legislation in 
the Commonwealth”, in 4 Australian Law Journal (1930), at pp. 7 ff., 38 f.; fora general 
survey, see ‘‘Symposium on Administrative Law” in 18 Jowa Law Review (1933), at 
pp. 1 ff. 

331 Henry VIII, c. 8. See C. T. Carr, Delegated Legislation (Cambridge, 1921), 
ch. iv. 

‘Report of the Committee on Ministers’ Powers, 1932 (Cmd. 4060), at pp. 33-4. 

521-22 Geo. V, c. 58, s. 4. 
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from the courts of common law for interests which the prevailing social 
philosophy holds should be his, and James I supports the court of chan- 
cery, which gives such recognition, against the attacks of Coke. In the 
twentieth century the interpretation of the words “‘arising out of or in 
the course of his employment”’ in workmen's compensation legislation by 
the courts of England and, following them, the courts of Canada, resulted 
in a mass of bewildering and complicated case-law upon what is, after 
all, a question of degree best considered afresh in the particular circum- 
stances of each case; the nine provinces of Canada have concurred in 
removing such disputes from the ordinary courts and entrusting them 
to special bodies, workmen’s compensation commissions. The com- 
parison is apt: similar problems called for similar solutions, applied in 
each case by the proper constitutional methods of the day. The 
fallacy lies in the major premise, that the activities of Henry VIII and of 
the Stuarts were gratuitous attacks upon the liberties of Englishmen. 
Neither the economic nor the constitutional historian is equipped to tell 
the whole story of the Tudor and Stuart periods, but to-day many edu- 
cated men, and lawyers in particular,’ are inclined to attribute to the 
commons, in their famous political manoeuvres against the king, a 
devotion to abstract concepts which is without parallel, certainly in 
modern politics, and to neglect the very real conflict of economic interest 
between the regulatory traditions of the aristocratic royalists and the 
free-trade aspirations of the middle-class parliamentarians. 

The final victory of the middle class in 1688 not only resulted in a 
parliament supreme in law and fact and in courts of law which, through 
their control of the justices of the peace, were able to exercise a decisive 
influence upon administration, undisturbed by the royal prerogative, but 
also left behind it a legacy of popular distrust of discretionary power, so 
long, at any rate, as that power was not vested in an elective parliament 
or in courts controlled by strong professional opinion. The lapse of a 
century, during which the simplicity of social conditions made resort to 
discretionary powers unusual, served to invest a prejudice against cloth- 
ing public authorities with large powers, which was derived from the 
political facts of 1688, with all the dignity of a political doctrine; and 
Dicey, writing of it just at the moment when it was rapidly proving to 
be untrue, canonized it with a name: the “rule of law’’.§ Long before 


*Cf. Report of the Committee on Ministers’ Powers, at p. 15. 

7Cf. Sir William Mulock C.J.O. in 12 Canadian Bar Review (1934), at p. 409: ‘‘For 
long years the patient suffering people of England struggled against the crown in order 
to free the judges from sinister interference with the impartial discharge of their 
duties’’. 

SJennings, op. ctt., at p. 256: ‘‘The ‘rule of law’ is a rule of action for whigs and 
may be ignored by others.” 
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the publication of Dicey’s Law of the Constitution, bodies other than 
parliament were laying down general rules for future action, and bodies 
other than the courts were deciding disputes between individuals. The 
practice of delegating (a) legislative, (b) judicial powers, to depart- 
ments or to commissions is now the common practice of parliament, but 
the popular distrust is unabated. 

(a) The delegation of legislative power to a government department, 
a practice of very respectable antiquity,’ is now universally recognized by 
responsible persons as a practical necessity if the work of government is 
to be carried on at all. Why waste the time of parliament on details or 
on technical matters which it cannot understand? But legislatures now 
go far beyond the delegation of a power to make regulations in matters 
of detail or upon technical subjects. That power is now common form." 
Recent statutes give the executive power to legislate on matters of prin- 
ciple: for example, the Relief Act of Canada, 1931 (already referred to); 
the Special Powers Act of British Columbia, 1934, which ‘‘gives to the 
Lieutenant Governor in Council power to the full extent to which the 
powers of the legislature extend . . . to promulgate such ordinances as he 
may by reason or anticipation of any condition consider necessary or 
desirable in relation to the natural resources of the Province . . . property 
and civil rights . . . and generally all matters of a local or private nature’’. 
These statutes are only salient examples from a long list.’ The exercise 
of the power granted is usually subject to the control of the courts through 
the doctrine of ultra vires, and the body issuing the regulations has no 
power to determine the limits of its own jurisdiction. It is, however, by 
no means unusual to find clauses in the statutes excluding the jurisdiction 
of the courts, which are based on the theory that haphazard interference 
by a court armed witha defective technique of statutory interpretation 
is not likely to further the social purpose of the statute. This tendency 
is more marked in England than in Canada.” 

(b) Many statutes, however, give to the government departments in 
England and to commissions in Canada powers of a type which bear at 
least some resemblance to those normally exercised by a court of law. 


*Carr, op. cit., ch. vi; Report on Ministers’ Powers, at pp. 10-2. 
For England, the average figures, 1926-9, were 50.6 statutes passed and 1408.6 
rules and orders (226 Commons Debates, 25); for Canada, see J. A. Corry, op. ctt., at 
p. 196: ‘‘In fully one-half of some two hundred and twenty-five public acts of parlia- 
ment now in force, parliament has delegated power to the executive to legislate by 
order in council or departmental regulation.” 
''See Report of the Committee of the Canadian Bar Association on Noteworthy Changes 
in the Statute Law (1934). 
“See Willis, op. cit., at pp. 191-203; Report on Ministers’ Powers, at pp. 35-8; Corry, 
op. cit., at p. 196, notes 10, 12. 
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The recent increase in government by commission, particularly noticeable 
in Canada, has not been accepted with the docility accorded to the 
making of regulations by a department. The reason is obvious. The 
typical commission is a government in miniature. A whole field of 
human activity, usually economic, e.g., railways and public utilities, is 
handed over to a small body of persons who are charged with its regula- 
tion according to the terms of the creating statute. Instead of reserving 
to parliament, or to a department responsible to parliament, the power 
to lay down new standards (for example, by the approval of rates, new 
construction, and classification of freight), and to a court the power of 
deciding whether in any particular case the utility has carried out its 
statutory duties of providing ‘‘reasonable facilities’’ and of refraining 
from “‘discrimination”’, the statute entrusts both functions, traditionally 
exercised by separate arms of government, to one body, which is usually 
termed an administrative tribunal. We must beware, however, of 
nomenclature.'® Not all commissions are administrative tribunals, and 
administrative tribunals differ widely from each other in function. 

There are two main types of commissions in Canada, if business enter- 
prises owned and operated by the government be excluded: (1) those 
similar to workmen’s compensation commissions, (2) regulatory tri- 
bunals, such as railway commissions, provincial public utilities commis- 
sions, pension boards. 

(1) Provincial workmen's compensation commissions are, to use the 
phraseology of the committee on ministers’ powers, ‘specialized courts 
of law’’, the Canadian counterpart of the English departmental tri- 
bunals described by Dr. Robson in Justice and Administrative Law. Their 
primary function is to adjudicate upon the validity of individual claims 
made under the statute against the insurance fund. Their power to lay 
down general rules of future activity is confined to the assessment and 
levy on employers of their contribution to the fund. They are doing 
exactly what the courts formerly did in Canada, and are still doing in 
England: that is to say, determining whether the particular litigant has 
shown in himself a legal right to compensation. So badly and so expen- 
sively was this task usually performed that, in Canada, the jurisdiction 
was removed from them.'® They bear, therefore, a close resemblance to 


“For the confusion in nomenclature and its resultant difficulties, see Report on 
Ministers’ Powers, at pp. 16-9. 

‘For the history and activities of: (i) power commissions, see Canada Year Book 
(1933), at pp. 390-9; (ii) harbour commissions, see zbid. (1930), at p. 1013; (iii) Cana- 
dian radio commission, see ibid. (1933), at pp. 731-3 

'SReport on Ministers’ Powers, at pp. 83-7. 

'6See 3 Canadian Bar Review (1925), at pp. 144-6. In Attorney-General of Quebec v 
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the procedure which they have superseded. The members serve for a 
fixed term, have security of tenure, make their own rules of procedure, 
and award costs, and there is an appeal in some provinces to the courts 
on questions of law and jurisdiction. These tribunals are, however, 
expected to arrive at their decisions along less rigid lines, and to this end 
the Nova Scotia Act includes among the questions of fact as to which the 
decision of the board is to be final the much litigated question ‘‘whether 
an injury has arisen out of or in the course of an employment”’."” 

(2) The functions of a regulatory tribunal are wholly different. It is 
doing what in the early part of the nineteenth century the English parlia- 
ment did by private act. For example, until 1882 a company wishing 
to embark upon the supply of electricity had to go to parliament, present 
its case before a select committee, and obtain a private act which would 
contain the rates to be charged, the area of supply, and the conditions of 
service. The Electric Lighting Act, 1882, enabled undertakers to go to 
a government department, the board of trade, and to arrange with its 
consent the terms of an order setting out the conditions of operation. 
This order was of no effect until presented to, and passed by, parliament 
on the imprimatur of the department. Finally, the act of 1919 enabled 
the undertakers to obtain the required powers by means of a special order 
of the electricity commissioners, confirmed by the minister of transport 
and approved by a mere resolution of both houses of parliament.'§ The 
utility still operates, that is, under a private act, but the act is now 
passed, not by parliament itself, but by a government department. 
The fundamental nature of the enabling act has in no way changed; 
nothing has changed but the body from which it is obtained. 

The nature of public-utility regulation, so clear to a student of English 
conditions with this typical pedigree before him, has been obscured by 
the practice in Canada, which follows that of the United States, of sub- 
jecting all utilities to a commission, usually headed by a lawyer, which 
hears evidence and gives a decision. It is only a small step to the 
specious conclusion that the commission is a court exercising ‘‘judicial’’ 
power and hence ‘‘usurping”’ the place of the courts. In truth, it is no 


Slanec, et al., [1933] 2 D.L.R. 289, it was decided that the Quebec workmen's compen- 
sation commission exercised administrative and not judicial functions. The present 
writer agrees in principle but not in certain particular applications with the critical 
annotation of this case by Mr. D. M. Gordon in 11 Canadian Bar Review (1933), at pp. 
510 ff, 

7R.S.N.S, 1923, c. 129, s. 34 (1) (a). See on the whole matter, H. A. Lovett, ‘‘Legis- 
lative Frontiers and the Quebec Workmen's Compensation Act, 1931” in [1934] 1 
D.L.R., at pp. 753 ff. 

'812 Halsbury’s Laws of England (ed. Hailsham, 1934), at pp. 523-6; Willis, op. cit., 


ch. iv. 
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more than a legislature in miniature, which sometimes passes general acts, 
as when a railway commission undertakes a general rate investigation, or 
sometimes passes private acts, as when the public utilities commission of 
Nova Scotia grants a certificate of public convenience and necessity to a 
motor Carrier. 

The existence of such a railway commission or public utilities com- 
mission is directly traceable to modern economic conditions. The com- 
mon law had its public utilities—the common carrier, the innkeeper, and 
the ferryman—vital services in a primitive community. Each was under 
a special duty to serve all persons, to charge reasonable rates, and each 
was clothed with the special compensatory privilege of a lien for charges. 
The class of services regarded as vital to a community has grown, and is 
still growing, and with it the concept of a public utility has widened. For 
example, in 1934, Nova Scotia brought the sale of gasoline into this class. 
But the fundamental principles are still the same as at common law: the 
duty is to provide undiscriminating service at reasonable rates, and the 
reward may be monopoly. 

The regulation of a monopoly involves the weighing of economic 
interests too nice for the consideration of a committee of parliament and 
quite foreign to the purview of the courts, who disclaim knowledge of 
anything but that system of codified common experience which we call 
the common law.'® A body of persons, who understand the nature of 
the problem involved and are equipped to offer solutions, has to be 
organized, whether it consists of civil servants or independent nominees 
of the government. The different traditions of the English civil service 
and that of Canada, and the influence upon Canadian government of 
American institutions, built up under the aegis of the doctrine of the 
separation of powers, are sufficient to explain why public utilities are 
divided among the various government departments in England, but in 
Canada are assigned to commissions. The point, however, is that both 


countries agree in removing public utilities from the supervision of the 


legislatures and the courts. The same is true of railway administration.’ 


‘See W. A. Robson, op. cit., at pp. 270-3, for the attitude of the English judges 
towards the Railway and Canal Traffic Act, 1854. As to the considerations which 
govern a public utilities commission in fixing rates, see H. R. Milner, ‘Public Utility 
Rate Control in Alberta” in 8 Canadian Bar Review (1930), at pp. 101 ff 

*°The position of the Canadian railway commission is somewhat anomalous since 
the judicial committee has decided that it is a court of reccrd (Toronto Railway \ 
Toronto C ration, [1920] A.C. 426; 89 L.J.P.C. 81). It is true that it possesses 
certain “‘court’’ aspects, but its fundamental purpose has always been exercised in 
laying down rules suited to the public interest generally, which is not a function of the 
courts of common law. Cf.S. J. McLean, ‘‘The Railway Act of Canada”’ in 6 Canadian 
Bar Review (1928), at pp. 415 ff. 
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English administrative law also affords many examples of bodies which 
act as parliaments in miniature. The ministry of health approving a 
clearance order under the Housing Act, 1930, the board of education 
approving the compulsory acquisition of land, a milk board fixing a 
regional price for milk under the Agricultural Marketing Act, 1931, all 
owe their existence to the principle that governmental work should be 
entrusted to those bodies which are most fitted to carry it out.*! 

Such is the background for our discussion. The practical problem is 
how to fit into our constitutional structure these new institutions whose 
growth seems inevitable. Its solution, however, depends upon the 
answer to a more fundamental question—what shall be the approach of 
legislatures to government by department and commission? Shall it be 
that of the judiciary, frankly hostile? Or shall it be conceptual, like that 
of the courts of the United States or of the committee on ministers’ powers 
of 1932, involving either: (i) a discussion of what functions are ‘“‘legi: 
lative’, ‘“‘judicial’’, ‘‘quasi-judicial’’, and ‘‘administrative’’, or (ii) an 
analysis of Dicey’s ‘rule of law’’, issuing in a claim that certain concepts 
are fundamental as, for instance, that no one but judges shall exercise 
‘judicial power’’, or that the ‘‘rule of law’’ must be maintained? Or 
shall it be functional, asking always the questions: (i) who is best fitted 
to exercise a discretion upon a question of this nature? and (ii) to what 
extent and by what type of persons shall the exercise of the discretion be 
supervised? We shall now attempt to answer these questions. 


Il. JuprcrAL APPROACH 


The discretionary powers which make up administrative law have, 
as we have seen, three distinguishing characteristics: (a) they are the 
creatures of statute law; (b) their purpose is the fulfilment of a social 
philosophy which sets public welfare above private rights; (c) they are 
vested in bodies other than parliament or the courts. 

(a) A discretion created under statute must be exercised in accord- 
ance with that statute, and since the law is interpreted by the courts, it 
is the judges who decide whether or not it has been rightly exercised. 
But only those sets of circumstances which do not fall clearly within the 
words of the governing statute will give rise to litigation; and judicial 
interpretation must then involve the putting of something in, in order to 
take it out again. To the construction of a real-property statute the 
judge brings ready-made the philosophy which has been evolved by age- 


The Housing Act of 1930, schedule I (20 and 21 Geo. V, c. 39); the Education Act 
of 1921, schedule V (2) (11 and 12 Geo. V, c. 51); the Agricultural Marketing Act of 
1931 (21 and 22 Geo. V, c. 42,5. 1). See also Report on Ministers’ Powers, at pp. 90-2. 
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long decisions upon real property; but he has no such aid on questions of 
public law. The grounds upon which Coke decided the old Cases of 
Proclamations and Prohibitions del Roy are not defensible either in history 
or logic. The line between the views of the majority and the dissent of 
Lord Shaw in the modern case of Rex v. Halliday” is merely that between 
a vivid appreciation of an emergency and a reverence for the liberty of 
the subject. It is important, therefore, to examine not only the social 
philosophy of the law in which the judges are trained, but also their 
private opinions upon twentieth-century government. Thus, the com- 
mon law is regarded as standard law, and statutes as an interference with 
its ordinary course. Unlike judicial decisions, they are regarded as 
making no contribution to its philosophy: the married women's property 
acts have left undisturbed the unity of husband and wife. A statute is 
strictly construed. It is placed against the background of a common law 
whose assumptions are directly opposed to those of modern legislation 

(b) The common law, evolved to meet the needs of disconnected 
agricultural communities, has much to say about private rights, little of 
publicduties. It is uncompromisingly individualistic. Rights of property 
and freedom from personal restraint are sacred. Although no rights are 
so fundamental in England or in Canada that they cannot be taken away 
by parliament, the application of presumptions that parliament will not 
take away property without compensation, or interfere with the liberty 
of the subject, or bar his access to the courts which, taken together 
constitute an ideal constitution in the minds of the judges, goes far to 
nullify the effect of statutes which emphasize not the rights of the 
subject but the claims of the state upon him 

Why, then, do the judges have recourse to their antiquated ideal 
constitution in order to determine the intention of a parliament whos« 
ideal constitution is based upon an opposite premise? The answer is that 
the rules of statutory interpretation debar them from the travaux prépara- 
toires and confine their search to the four corners of the statute befor 
them, force them, that is, to treat words as things. There is nothing 
else which they can do, since they are ignorant, by a self-imposed limita 
tion, of the policy which the act sets forth in general statements—for the 
function of statutes, as Dr. Jennings has well said, is to tell some layman 
not some court, to do something or to refrain from doing something. 


Rex v. Halliday: Ex parte Zadig, {[1917) A.C. 260, at p. 287 

% Attorney-General for Alberta v. Cook 1926) A.¢ 144-95 L.J.P.C. 102 

*See note by H. J. Laski in Report on Ministers’ Powers, annex v.; M. Amos ‘The 
Interpretation of Statutes” in 5 Cambridge Law Journal (1934), at pp. 166 ff. Cf. W. | 
Jennings in 10 Public Administration (1932), at p 

*Jennings, op. cit., at pp. 336-40 
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Legislatures have long been aware of this difficulty, but they have con- 
tributed nothing to its solution. Thus, the Public Utilities Act of Nova 
Scotia, while providing that ‘‘the provisions of this Chapter shall be 
interpreted and construed liberally in order to accomplish the purposes 
thereof’, gives no indication by preamble or otherwise of what those 
purposes are.*® 

(c) All administrative law is statute law, but its subject-matter is the 
exercise of discretions by the executive. The defect of the courts which 
has been so far considered is one of professional equipment, a defective 
technique of interpretation. But the judges are also men: given a 
“government of laws and not of men”, it is men who say what those laws 
mean. The judges have never forgotten the part which their predeces- 
sors took in the struggle between king and commons: as men they are 
uncompromisingly hostile to the executive. The lord chief justice of Eng- 
land writes a series of newspaper articles denouncing the executive; the 
chief justice of Ontario equivalates ‘justice’ with “the rule of law’’ and 
protests against legislation which leaves ‘‘the decision of his {the subject's] 
legal rights at the mercy of any non-judicial body, often ignorant of the 
law, bound by no law, free to disregard the evidence and the law, and 
practically at its own will, to dispose finally of his rights’ 7 Lord Justice 
Scrutton sneers at ‘‘an all-wise civil service’’.** 

In the nature of things, then, administrative law has to contend with 
three judicial prejudices: two professional, the first against statute law, 
the second against law which is unregardful of private rights; and one 
personal, against the exercise of discretionary powers by the executive. 
The courts control the acts of administrative authorities from the point 
of view of an outside jurisdiction. They have never claimed to review 
the substance of their decisions. They can only take care that the au- 
thorities do not exercise a discretion other than that granted to them, and 
that that discretion is properly exercised.** But the last fifty years have 
seen: (1) an increase in the class of discretions which the court is prepared 
to control; (2) the inclusion of procedural error in the class of facts which 

*R.S.N.S. 1923, c. 128, s. 101. Nova Scotia revived the use of preambles in the 
Gasoline Act of 1934, but that preamble gives no real guide to the policy of the act 

Sir William Mulock in 12 Canadian Bar Review (1934), at p. 38 

*Rex v. Minister of Labour: Ex parte National Trade Defence Association, {1932 
1 K.B. 1, at p. 11; 100 L.J.K.B. 540, at p. 546. Cf. Willis, op. ctt., at p. 30 for other 
judicial pronouncements to the same effect. 

‘Rex v. London County Council, \1915| 2 K.B. 466 (per Pickford L.J.), at p. 489 
84 L.J.K.B. 1787 (per Pickford L.J.), at p. 1799; Everett v. Griffiths et al., [1921] 1 A.C 
631 (per Viscount Haldane), at p. 660; 90 L.J.K.B. 737 (per Viscount Haldane), at p 
749; P. Vinogradoff, ‘Some Problems of Public Law" in Collected Papers (Oxford, 1928 
vol. II, at p. 395 
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deprive the tribunal of jurisdiction; and (3) the evasion by the courts of 
sections of the enabling acts which apparently purport to deprive them 
of their power of review. These changes in attitude, clearly traceable in 
the judgments, are a direct product of judicial hostility. 

(1) The doctrine of ulira vires is largely enforced by the writ of 
certiorari. If certiorari does not lie, the court has no power of review. 
If the court has no power of review the defective technique of interpre- 
tation will not come into play. Whether or not certiorari will lie in 
respect of any given decision is not, then, a mere question of procedure, 
it raises a question of power. Certiorari lies only in respect of judicial, 
as distinguished from administrative, acts; that is admitted.*° When, 
then, is an act “judicial” rather than ‘“‘administrative’’? To distinguish 
between them in theory is probably impossible,*! although the principle 
which underlies the distinction in the use of certiorari is that, while a 
tribunal which performs the same functions as a court should be respon- 
sible to the courts, a tribunal which performs the same functions as 
parliament should be responsible only to parliament; that, while a court, 
except in a new case of the type which comes before an appellate court, 
does no more than accord recognition to existing rights, parliament 
creates new rights in favour of a man who possesses none. It is sufficient 
here, however, to point out that: (a) the courts, in order to widen their 
powers of review, have enlarged their concept of ‘‘judicial’’ to the extent 
of refusing to follow earlier cases; and (b) have narrowed it, also, to the 
extent of refusing to follow earlier cases, in order to deny the privilege 
of absolute immunity from liability for defamation in proceedings before 
administrative tribunals. Let us consider this new approach. 

(a) Justices of the peace, sitting as a liquor-licensing tribunal, have a 
discretion to grant or refuse a licence “‘which may depend upon consider- 
ations of policy and practical good sense” ;** they are doing, that is, what 
parliament does. In 1898 a divisional court refused certiorari to review 
an exercise of such discretion.* In 1906, the court of appeal granted it, 
and Vaughan Williams L.J., while admitting that there was no /is inter 
partes, concluded that the granting of a licence was a judicial act ‘‘because 


a power is granted which must be exercised judicially’’,** meaning, it 


209 Halsbury's Laws of England (ed. Hailsham, 1933), at pp. 855-6 


Report on Ministers’ Powers, at pp. 71-3, 90-2, where the distinction is accepted 
W. I. Jennings, The Law and the Constitution, pp. 18 ff., where the distinction is 
accepted 

"Leeds Corporation v. Ryder, |1907| A.C. 420 (per Lord Loreburn), at p. 423; 76 


L.J.K.B. 1032 (per Lord Loreburn), at p. 1035 


8% Regina v. Sharman, |1898) 1 O.B. 802; 67 L.J.O.B. 460 


‘Rex v. Woodhouse, |1906) 2 K.B. 501 (per Vaughan Williams L.J.), at p. 512. This 


} 


case was reversed by the house of lords, sub. nom. Leeds Corporation v. Ryder (supra), 
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appears, no more than that a hearing and the taking of evidence are 
necessary. This, however, is true also of a tribunal like a royal com- 
mission and a private bill committee of parliament, to neither of which 
certiorari willlie. In 1892, Lord Esher characterized as administrative the 
proceedings of the London county council in granting a dancing licence, 
pointing out that the justices who performed the function before 1888 
did not regard themselves as trying a case when they sat upon licences.” 
In 1931, the court of appeal quashed on certiorari what appears to have 
been no more than a resolution of the same council to the effect that they 
would not prosecute if the applicant for a licence to operate a cinema 
theatre opened on Sunday. Lord Justice Scrutton described the con- 
tention of counsel that the court had no power to control this discretion 
as ‘‘a question of some technicality’’ and made the usual spirited obser- 
vations upon James II.** This enlargement of the powers of the court 
has its origin in a recent case, Rex v. Electricity Commissioners,*” which 
also disregarded an earlier case to the opposite effect. The electricity 
commissioners were directed to do what before 1882 had always been 
done by private act of parliament, and, after 1882, by a provisional order 
of the board of trade confirmed by inclusion in a public act of parliament, 
viz., form new electricity districts. Their order was not to come into 
operation, 7.e., was to have no legal effect, until confirmed by order of 
the board of trade and by resolutions of both houses of parliament. 
When the method of private legislation by provisional order of a depart- 
ment to be confirmed by act of parliament, then a novelty, came before 
the court in 1863, after the making of the order but prior to parliamentary 
confirmation, certiorari was denied, and the court refused to interfere with 
what was a legislative proceeding.** The court in 1924, however, seemed 
to think that because the final act of parliamentary approval to the 


private bill was now given, not by ordinary legislative procedure, but 


on the facts. As to certiorari, cf. the dictum of Lord Loreburn (supra, n. 32) and Rex v 
London County Council, [1931] 2 K.B. 215; 100 L.J.K.B. 760. As to Vaughan Williams 
L.J.’s view of “judicial”, cf. that of Maugham L.J. in Errington v. Minister of Health, 
1934) 51 T.L.R. 44, at pp. 48 ff. 

%*Roval Aquartum v. Parkinson, {1892} 1 Q.B. 431, at p. 443; Re Empire Theatre, 71 
L.T.R. 638 is to the same effect. 

*Rex v. London County Council, |1931| 2 K.B. 215 (per Scrutton L.J.), at pp. 228, 
232; 100 L.J.K.B. 760 (per Scrutton L.J.), at pp. 768, 770. This case is criticized by 
D. M. Gordon in 10 Canadian Bar Review, at pp. 198 ff. 

Rex v. Electricity Commissioners, |1924| 1 K.B. 171; 93 L.J.K.B. 390. 

*8Regina v. Hastings Local Board, (1865) 6 B. & S. 401. This case was followed in 
in re Local Government Board, 16 L.R. Ir. 150; 18 L.R. Ir. 509, where Palles C.B. 
described similar proceedings as ‘‘quasi-legislative, that is, a proceeding towards legis- 
lation”. 
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merely by resolution of both houses, the nature of the proceeding had 
changed, and they therefore granted prohibition. Lord Justice Bankes 
quoted with approval a dictum of Lord Justice Brett's which bade the 
court not to be chary in granting prohibition.** But, Lord Justice Brett’s 
remark was made in a case where the local government board was 
empowered to decide a question of legal rights; and the ‘“‘wicked word”’ 
in Lord Justice Atkin’s oft-quoted description of the bodies to which 
certiorari will go as ‘‘any body of persons having legal authority to deter- 
mine questions affecting the rights of subjects and having the duty to 
act judicially” is none other than the word “‘rights’’. A parliamentary 
committee, the London county council granting licences, and the licensing 
justices are like the courts in being ‘‘bodies of persons having legal author- 
ity to determine questions”, and in “having the duty to act judicially”; 
but they differ, because of the four bodies mentioned above only the 
courts determine the “‘rights’’ of subjects, the other three grant “‘privi- 
leges’’. In 1931, the house of lords set the final seal of its approval upon 
Lord Atkin’s fallacy when it reviewed the order of the minister of health 
confirming a slum-clearance scheme, which order replaced the local act 
of parliament necessary before the first general Housing Act of 1875.4° 

(b) On the other hand, the courts have recently narrowed the meaning 
of the concept “judicial” for the purpose of refusing to admit claims of 
absolute privilege for defamatory statements made in the course of pro- 
ceedings before certain administrative tribunals. The court of referees, 
it has been held, in deciding whether the applicant has established his 
legal right to a claim upon the employment insurance fund, is not a 
“judicial” body, at any rate of such a nature as to claim privilege in the 
sense referred to.“' Presumably the court would have come to the same 
conclusion upon the status of a provincial workmen's compensation 
commission, which performs analogous functions, and which, we know, 
does no more and no less than what the ordinary courts of law do in 
England. Another example is provided by the licensing justices already 
referred to. In 1898, they were described as ‘‘a court exercising judicial 
functions’ within the meaning of the absolute privilege rule,“ while in 
1914 they are nothing of the sort.** The pretty result follows that for 

?°Rex v. Electricity Commissioners, |1924!) 1 K.B. 171, at p. 194 

Rex v. Minister of Health: Ex parte Yaffe, {(1931] A.C. 494; 100 L.J.K.B. 306 
For the legislative procedure under the housing acts, see Willis, op. cit., at pp. 119 ff 


"Collins v. Whiteway and Company, |1927| 2 K.B. 378; 96 L.J.K.B. 790. The 


Report on Ministers’ Powers felt called upon to make an attempt to defend this decision 
Cf. above note 16, and the case and criticism there referred to 

“Andrews v. Nott Bower, {1895| 1 Q.B. 888 (per Lord Esher), at p. 893; 64 L.J.Q.B 
536 (per Lord Esher), at p. 538. 

“Attwood v. Chapman, {1914] 3 K.B. 275; 83 L.J.K.B. 1666. 
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the purpose of review by the courts they act judicially, but for the purpose 
of claiming exemption from proceedings in defamation they do not.“ 

(2) The growing hostility of the courts to administrative tribunals 
noted above is also displayed in the judgments upon the procedure to be 
followed in proceedings before them. This development is noticeable in 
(a) the nature of the procedure to be followed; (b) the effect of the dis- 
regard of common-law procedural requirements. 

(a) In the early days of administrative tribunals, the courts undoubt- 
edly assumed that the procedure to be followed by them must be that 
of a court of law. Thus Field J. in 1889 said: ‘‘They have been en- 
trusted with judicial duties, and should, I think, perform those duties in 
the ordinary judicial way.’ But the increasing number of statutes 
which delegated the power to make procedural rules did much to dispel 
this notion, so that, in 1911, we find Lord Loreburn saying ‘‘they can 
obtain information in any way they think best, always giving a fair oppor- 
tunity to those who are parties in the controversy for correcting or con- 
tradicting any relevant statement prejudicial to their view’. In the 
famous Arlidge Case, however, a majority of the court of appeal, in judg- 
ments full of extravagant dicta, actually decided that because Arlidge 
was not permitted, after three full opportunities to present his case, to 
see the report which the inspector remitted to the department for its 
consideration, he had been deprived of natural justice. But the house of 
lords emphatically denied the propositions of the lower court, holding in 
effect, to quote Lord Haldane, ‘‘what the procedure is to be in detail 
must depend on the nature of the tribunal’’.*7 

There has recently come about a sudden reversal of this tolerant 
attitude in order to accord with a ‘‘professional drive”’ illustrated by the 
publication, in 1929, of Lord Hewart’s New Despotism. Two cases in 
1934 disregard Lord Haldane’'s assumption that the validity of all pro- 

‘Rex v. Woodhouse, |1906) 2 K.B. 501; Attwood v. Chapman (supra 

* Parsons v. Lakenheath School Board, (1889) 58 L.|.Q.B. 371 (per Field J.), at p. 372. 
Cf. Regina v. Local Government Board, (1882) 10 ©.B.D. 309. 

"Board of Education v. Rice, |1911| A.C. 179 (per Lord Loreburn), at p. 182; 80 
L.J.K.B. 796 (per Lord Loreburn), at p. 798 

Rex v. Local Government Board: Ex parte Arlidge, \1914| 1 K.B. 160; 83 L.J.K.B. 
86; Local Government Board v. Arlidge, {1915} A.C. 120 (per Lord Haldane), at p. 132 
84 L.J.K.B. 72 (per Lord Haldane), at p. 79. It was the Arlidge Case and the Rice Case 
which caused Dicey to make his famous change of attitude in ““The Development of 


Administrative Law in England" in 31 Law Quarterly Review (1915), at pp. 148 ff. See 
ilso W. A. Robson, Justice and Administrative Law, at pp. 140 ff.; N. B. Tennant, 
‘Administrative Finality’’ in 6 Canadian Bar Review (1928), at pp. 497 ff.; J. F. Davison 
in 9 Canadian Bar Review (1931), at pp. 1388 ff. The Arlidge Case was followed by the 
judicial committee in a much more complicated case, Wilson v. Esquimalt and Nanaimo 
Railway, {1922} 1 A.C. 202; 91 L.J.P.C. 21. 
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cedural rules is merely relative. In Rex v. Milk Marketing Board,** a 
statement was made to the board, in the absence of the applicant who 
was charged with selling milk below the fixed price. The board heard 
the applicant, but inadvertently omitted to put to him the statement 
made. The court did not appear to doubt that, in fact, he had had a fair 
hearing; but, relying on the words of Lord Loreburn, as no doubt the 
houge of lords could have done in the Arlidge Case if it wished, held that 
he had not had ‘‘a fair opportunity for correcting or contradicting any 
statement prejudicial to his point of view’’. In Errington v. Minister of 
Health,** after the holding of a local inquiry upon a slum-clearance scheme 
at which the applicant was represented, officials from the ministry came 
down and viewed the site with, and received a letter from, the surveyor 
of the town whose interests were adverse to those of the applicant, who 
was neither present at the view nor informed of the letter. The court 
again held that ‘the elementary principle of hearing both sides had been 
disregarded”’. In both cases the court substituted its own idea of what 
abstractly was fair for what the department had in its experience found 
to be fair in practice, and in a matter where it appears that justice had, 
in fact, been done. In both cases certiorari was granted. 

(b) This raises the second point, the effect of disregarding common- 
law procedural requirements. When the statute, under which a tribunal 
issues an order, itself prescribes a procedure, the statute in effect savs 
“you have no jurisdiction to act, unless you act in the way you are told” 
What happens, however, if the statute contains no such condition of 
jurisdiction, and the procedure followed by the tribunal is, in the opinion 
of the court, unfair? Does the ‘‘unfairness’’ in procedure deprive the 
tribunal of jurisdiction? To say ‘“‘yes”’ is to assert that a tribunal ha 
no power to misuse its power, é.g., to give an unjust decision—an unten 
able position. Never until 1934 had an English court so decided. Th« 
Rice Case and the Arlidge Case do, it is true, discuss how a tribunal should 
conduct itself, but the dicta in those cases were no more than recom- 
mendations; indeed, two of the judges in the Arlidge Case point out that 
the appropriateness of certiorari proceedings has not been argued and is 
not decided.*® Both the 1934 cases cited above, however, expressly 


Rex v. Milk Marketing Board, (1934) 50 T.L.R. 559. It is submitted that the 
judgment of MacKinnon J. (at p. 561) proceeds quite seriously on a ground that would 
make price-fixing schemes unworkable. 

“Errington v. Minister of Health, (1934) 51 T.L.R. 44. 

61D. M. Gordon, ‘The Observance of Law as a Condition of Jurisdiction” in 47 Lau 
Quarterly Review (1931), at p. 402, n. 23 (dealing with conflicting Canadian decisions 
upon the effect of disregarding the fundamentals of procedure); at p. 399, n. 12 (for 
comments on the Arlidge Case in the court of appeal); at p. 401, n. 17 (for comments 
on the dicta of the house of lords in the Arlidge Case 
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decide that upon procedural error jurisdiction was gone. The Errington 
Case, decided by way of statutory appeal under a section designed to 
limit the powers of the court,! makes this particularly clear. Under 
section 11 of the Housing Act, 1930, the court might quash any clearance 
order “‘if satisfied that the order is not within the powers of the Act”’ or 
that any requirement of the act had not been complied with. Every re- 
quirement of the act had been complied with, and the court in granting 
certiorari necessarily decided that an order whereon a fair hearing within 
the opinion of the court had not been granted, was not ‘“‘within the powers 
of the Act’’. Of course, an administrative tribunal ‘“‘ought’’ to give a 
fair hearing—that is a fundamental principle of good government—but 
an extension of the scope of certiorari, and, a fortiori, one which amounted 
to an amendment to an act of parliament, however desirable, is for 
parliament and not the courts. 

(3) The clearest instance, however, of the recent increase in judicial 
hostility to administrative tribunals was afforded by the house of lords 
in 1931 when in the Yaffe Case, they overruled their prior decision in the 
Lockwood Case upon the effect of the familiar statutory provision that 
regulations or orders should ‘have effect as if enacted in the Act’’.” 
The earlier case had decided that the validity of certain regulations, 
which had been made by the board of trade under a section containing 
the above provision and had lain before parliament without being an- 
nulled, could not be reviewed by the courts: “I own I feel very great 
difficulty’’, said Lord Herschell, ‘‘in giving to this provision, that they 
‘shall be of the same effect as if they were contained in this Act’ any other 


‘ 


construction than this, that you shall for all purposes of construction or 
obligation, or otherwise, treat them exactly as if they were in [the act]’’; 
“they mean exactly what they 'say’’, said Lord Watson.** The Yaffe 
Case came before the courts at a time when the easy-going air of tolerance 
towards statutory discretions of the executive had been replaced by an 
attitude of suspicious distrust. Lord Hewart had recently published 
the New Despotism, and the lord chancellor, in response to popular and 
professional demands, had appointed a committee ‘‘to consider the powers 
exercised by or under the direction of . . . Ministers of the Crown by way 

“Willis, op. cit., at pp. 139 ff. 

"Rex v. Minister of Health: Ex parte Yaffe, [1931] A.C. 494: 100 L.J.K.B. 306; 
Institute of Patent Agents v. Lockwood, {1894| A.C. 347; 63 L.J.P.C. 74. 

“Lockwood Case, {1894} A.C. 347 (per Lord Herschell), at p. 360; (per Lord Watson), 
at p. 365; 63 L.J.P.C. 74 (per Lord Herschell), at p. 81; (per Lord Watson), at p. 83. 
The house of lords rested its decision upon three grounds which they regarded as equally 
valid: (i) the plaintiffs had mistaken their remedy; (ii) the rules were intra vires; (iii) 


the court could not in any case review them. For the judicial history of the words con- 
sidered in the Lockwood Case, see Willis, op. cit., at pp. 62 ff. 
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of: (a) delegated legislation and (b) judicial or quasi-judicial decision”’. 
The question was—have the courts power to review an order made by 
the minister of health confirming a local authority’s housing scheme when 
the act directs that the order ‘‘when made shall have effect as if enacted 
in the Act"’, and does not require the order to be laid before parliament? 
If we treat the issue as one of interpretation, the meaning of plain words 
in a statute, the Lockwood Case and the Yaffe Case were on all fours. If 
we take into account the history of legislation in housing matters, it is 
plain that parliament intended the minister of health to be the ‘‘housing 
parliament” for local authorities. Before 1875 a clearance scheme had 
to be submitted to a private bill committee of parliament, and authorized 
by a local act. After 1875 the department issued a provisional order 
authorizing it, which only took effect when included in a public act passed 
by parliament on the petition of the department. After 1903 schemes 
which involved no interference with private rights took effect upon the 
order of the department alone. Since 1909 all schemes stop short at the 
department; its order does not even require to be laid upon the table of 
either house; the department is now parliament, and to make the infer- 
ence from history plain beyond all doubt ‘the order of the minister when 
made shall have effect as if enacted in the Act’’.°* These features were 
reproduced in 1925. The court of appeal treated these words as tauto- 
logous, and the remarks of the house of lords in the Lockwood Case as 
mere dicta. Lord Dunedin, who delivered the only satisfactory judgment 
in the house of lords when the Yaffe Case came there on appeal, acknow- 
ledged the Lockwood Case as a decision binding upon him, suggested as a 
possible distinction, but only to repudiate it, the fact that in the Lockwood 
Case the rules were subject to annulment by parliament and so were 
within the control of parliament and not the courts, whereas here the 
order was not subject to be placed before parliament, and finally con- 
cluded that the order must be read as part of the act, but if the order 
conflicted with other provisions of the act the order must give way to 
them. He did not explain, however, why the order and not the other 
provisions should give way. None of the commentators is agreed upon 
what the case decides. The bold admit that it overrules the Lockwood 
Case, and therefore “‘if in the opinion of the court the order is inconsistent 
with the provisions of the Act which authorizes it, the order will be bad’’.® 
The timid seize on the distinction which Lord Dunedin repudiated, and 
distinguish between those orders and regulations which require sub- 


4Willis, op. cet., at pp. 119 ff. 
development in legislative method. 
Report on Ministers’ Powers, at p. 40 ff.; 6 Halsbury's Laws of England (ed. Hail 


sham, 1932), at p. 11, n. (p). 


Chapter iv contains other illustrations of the same 























THREE APPROACHES TO ADMINISTRATIVE LAW 69 


mission to parliament and those which do not.** For present purposes 
it is only necessary to note that they find it difficult to distinguish the 
two cases. The truth is that, as in all questions of constitutional law, 
where the legal concepts to be applied are vague and indeterminate, and 
strong feelings are aroused, the replacement of one attitude by another 
produces a different result in a similar situation. Here an attitude of 
tolerance has been replaced by an attitude of hostility. It is significant, 
too, that all the judges were agreed in refusing to treat the section as a 
direction depriving the court of jurisdiction. What a modern court 
would do with a clause providing that confirmation by the minister 
‘shall be conclusive evidence that the requirements of this Act have been 
complied with and that the order has been duly made and is within the 
powers of this Act’’, is an interesting speculation. Such a clause is 
plainly directed to exclude the jurisdiction of the court, but the tech- 
nique of Lord Dunedin in the Yaffe Case would successfully evade it.*’ 


Ill. CoNcEPTUAL APPROACH 


Most decisions involve the application of some theory to facts; where 
two conflicting theories compete for recognition, the course of action will 
vary with the theory selected. In deciding a question in private law, a 
judge is usually asked to choose not between theories but between con- 
cepts. Do certain facts fit more nearly into the concept of ‘‘trust’’ or of 
“bailment’’? Is this rule of law one of “‘procedure”’ or of ‘‘substance’’? 
This conceptual approach, fundamental in legal thinking, which consists 
in relating the unknown to the known and in seeing the likeness in unlike 
things, is quite naturally adopted by a judge when he is called upon to 
interpret a statute which involves questions of constitutional or admin- 
istrative law. The answer to such questions as: is Canada a ‘‘feder- 
ation” or a “union’’?*> are we dealing with ‘‘emergency legislation’ or 
“legislation affecting the liberty of the subject’’?** does this tribunal 
exercise “‘judicial’’ or ‘‘administrative’’ functions?*°—will decide the 


*"E. C. S. Wade, ‘‘Departmental Legislation” in 5 Cambridge Law Journal (1933), at 
pp. 84-5, 89-90; and in 47 Law Quarterly Review (1931), at pp. 326-7. For other com- 
ments on the Yaffe Case, see 9 Canadian Bar Review (1931), at pp. 575 ff.; 11 Canadian 
Bar Review (1933), at pp. 354 ff. 

"Ex parte Ringer, (1909) 27 T.L.R. 718, decided that such a section barred the courts. 
Corporation of Waterford v. Murphy, [1920] 2 I.R. 165, decided that it did not. The 
Report on Ministers’ Powers, at p. 40 was content to record a doubt. 

“Liquidators of Maritime Bank v. Receiver-General of New Brunswick, {1892| A.C. 
437 

Rex v. Halliday: Ex parte Zadig, [1917] A.C. 260. 

See part II of this article. 
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issue. Here the acceptance of one concept and the rejection of the other 
will be determined by a still wider question, really a question not of law 
but of political science: upon what theory is the British North America 
Act, the Defence of the Realm Act, the judicial control of an adminis- 
trative discretion based? The point to notice is that the method of the 
law is first to relate facts to a concept, and only, in cases where there are 
two concepts possibly applicable, to have recourse to a theory. 

A large number of men in public life are lawyers. They carry with 
them their professional equipment, and, as part of it, the conceptual 
approach. To-day, as members of parliament they are concerned with 
the future of administrative law, and especially with the problem of recon- 
ciling the machinery necessary for the public-service state with our demo- 
cratic institutions. There are two ways in which they might approach 
this problem. They might ask, as they do in all other problems: what is 
the purpose we wish to achieve? what interests do we wish to protect? 
what machinery will best preserve the balance between prime purpose 
and essential interests? Or they might ask, as they appear to ask when- 
ever the granting of a statutory discretion is in question, does the grant 
of this power square with a concept, be it ‘‘the separation of powers’’ as 
in the United States, or the ‘‘rule of law’’ as in England and Canada, or 
the avoidance of ‘‘bureaucracy”’ as in all three countries? In their legal 
practice they know what they are doing; their fitting of facts into a con- 
cept is deliberate. In public life they use words which imply a concept 
without conscious recognition of their own implications. Thus, the 
common expression “‘the usurpation of judicial functions by the execu- 


tive’’® 


implies two things: (i) a statement that a judge does something 
that no one else does; (ii) a judgment that no one but a judge ought to 
do it. The speaker may be conscious of this judgment, but of his state- 
ment he is not, and, if he were, he would find it hard to defend. When 
lawyers consciously use the concept itself, as Sir William Mulock C.J. 
does in exhorting “‘all patriotic citizens to watch and prevent, if possible, 
all legislation which threatens to overthrow the rule of law’’, they are 
unconscious that in using the concept they are implying their adherence 
to the theory which lies behind it. 

Of the conceptual approach to government there is much good to be 
said. The currency of a constitutional belief like the “separation of 


powers” or the ‘‘rule of law’’ does recognize that a legally supreme parlia- 


*'\See J. H. Morgan, “Remedies against the Crown” in G. E. Robinson, Public A uthor- 
sites and Legal Liability (London, 1925), at pp. xliv ff. Professor Morgan is apparently 
unconscious of his own implications, as are Lord Hewart in The New Despotism (London, 
1929) and Professor C. K. Allen in Bureaucracy Triumphant (Oxford, 1931). 

®2Jn 12 Canadian Bar Review (1934), at p. 39. 
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ment is morally bound not to exercise its legal power otherwise than in 
accordance with certain principles. It takes the place, that is, of a 
fundamental written law like the bill of rights in the United States with- 
out importing an unreal rigidity into the constitution. It acts, further, 
as an “‘internal limit’’, to use Dicey’s phrase, upon the individual states- 
man, and makes it unlikely that he will embark upon methods of adminis- 
tration which he dare not in practice enforce. Finally, it crystallizes in 
vivid, even if partially inaccurate, form the spirit of tried national insti- 
tutions. At their worst, both these concepts contain a considerable 
element of political truth; the ‘‘separation of powers’’ the truth that 
“wherever the right of making and enforcing the law is vested . . . in one 
and the same body of men there can be no public liberty”; the “rule of 
law’’ the truth that discretionary power, whether exercised under the 
common law and called prerogative, or under statute and boasting the 
adjective ‘‘delegated’’, is liable to be abused unless exercised according 
to principles which are both known and enforceable ad extra. 

Difficulties arise, however, as soon as maxims enunciating generalities 
acquire particular and fixed meanings. Everyone would agree with the 
statement confirmed as it is by history that, when the power to make 
and the power to interpret the laws is vested in one and the same person 
or body of persons, both powers are likely to be abused. On the other 
hand, if it is argued that the separation of powers means: (a) that there 
are only three sorts of power, legislative, executive, and judicial; (b) that 
only the legislature may make, the executive carry into effect, and the 
judges interpret the laws, then we are at once floundering. It is quite 
easy to show: (a) that there is no essential distinction between the three 
supposedly distinct types of power; (b) that, even if there is, legislatures 
have granted divorces and passed local acts, the executive has exercised 
the prerogative of mercy and has passed laws for conquered territories, 
the judges have made rules of court and have administered trusts without 
anyone being the worse for it; and (c) in any event, admitting both these 
propositions, the necessities of the particular case require deviation from 
the rule. Thus modern necessities alone have forced the courts of the 
United States, where the separation of powers is a legal doctrine, to 
accord validity to acts contravening it by classifying as ‘‘administrative”’, 
convenient term—any function which experience has shown can be 


See on ‘separation of powers’, Robson, op. cit., at pp. 12 ff.; W. I. Jennings, The 
Law and the Constitution (London, 1933), at pp. 1 ff.; 6 Halsbury's Laws of England (ed. 
Hailsham, 1932), at pp. 384 ff. For another instance of the conceptual approach, see 
Report of Committee of the Canadian Bar Association on Noteworthy Changes in the 
Statute Law, at p. 6, which refers to “‘the inherent right of all citizens to call for the 
protection of the courts against illegal and ultra vires infringement of their rights’. 
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most aptly exercised by an administrative tribunal.“ With this end in 
view a laborious judicial analysis of a concept has to be undertaken, and 
the result of the analysis has to be applied to the functions in question; 
but the ultimate deciding factor is always what the public interest 
requires. The result is that necessity creates exceptions of far greater 
scope than the rule. 


If we put aside all questions of public expediency, no concept can 


safely be accepted as a guide to future action unless: (i) it has an ac- 
curate meaning, and (ii) the theory upon which it is based, if it ever was 
valid, still retains its validity. The application of the term ‘“‘bureau- 
cracy’’, for instance, to our system of delegating discretionary powers to 
officials and commissions is supposed to be enough to condemn it. What, 
however, does ‘‘bureaucracy’’ mean? Sir Maurice Gwyer has said that 
“the word is borrowed from continental systems of the past, where both 
Ministers and Civil Service owed a duty to the Monarch alone, and could 
not be held responsible by any popularly elected body’’.® Sir John 
Anderson speaks of ‘“‘the concentration of power in the hands of trained 
governors’, and of ‘“‘training the Civil Service to think’. Here ar 
three different definitions, connoting respectively irresponsibility, gov- 
ernment by experts not amateurs, action in accordance with a profes- 
sional tradition other than that of the profession of law. Which of these 
suggested meanings does any given speaker intend to convey by the use 
of the term “‘bureaucracy’’? If we assume that he is consciously refer- 
ring to government by experts and not by amateurs, then upon what 
theory is government by amateurs based? The answer would seem to 
be, upon the theory that the affairs of the country can be administered 
in accordance with the fund of experience possessed by an ordinary edu- 
cated man. That was the theory of the eighteenth century, when local 
administration was in the hands of the justices of the peace, and it fitted 
the facts and the needs of that simple era. But it is not valid to-day, 
when, for example, the state provides medical and educational services 
and such like, and regulates utilities. The experience of the ordinary 
educated man does not extend to the knowledge of the causes of tube 
culosis, the training of delinquents, the preparation of railroad schedules, 
or the delimitation of competitive areas The theory being invalid, the 
usefulness of the concept is at an end. 

The most recent authoritative exposition of the conceptual approach 


"J. Dickinson, Administrative Justice and the Supremacy of Law (Harvard Press 
1927), at p. 17. 

*Memorandum presented by Sir Maurice Gwyer to the committee on ministers 
powers (Minutes of Evidence, vol. II, at p. 2). 

*Sir John Anderson, ‘‘Bureaucracy"’ in 7 Public Administration (1929), at pp. 3, 4 
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is to be found in the Report of the committee on ministers’ powers, which 
was appointed to ‘‘report what safeguards are desirable or necessary to 
secure the constitutional principles of the sovereignty of Parliament and 
the supremacy of the Law”’, and thus “‘started life with the dead hand of 
Dicey lying frozen on its neck’’.*’ There were two concepts currently 
believed to be fundamental in English public law, the eighteenth-century 
concept of the ‘‘separation of powers”’ and the nineteenth-century concept 
of the ‘‘rule of law’’. The committee had little difficulty in showing that 
not only had there never been a clear-cut division of powers in the English 
constitution, but that the characteristic feature of eighteenth-century 
government was the existence of just such governments in miniature as 
we call administrative tribunals to-day. But the terms of reference 
forced the committee to pay homage to the concept of the “‘rule of law”’, 
and they themselves went out of their way to distinguish a “‘judicial”’ from 
a ‘‘quasi-judicial”’ decision.® 

Dr. Jennings has recently demonstrated the falsity of the concept 
“rule of law’’, by showing the inaccuracy of all three bases upon which 


the supposed general principle rests.°° These bases are: (i) “the pre- 
dominance of regular law as opposed to . . . wide discretionary authority 
on the part of the Government”; (ii) ‘“‘the equal subjection of all classes 
to the ordinary law of the land administered by the ordinary law courts” ; 
(iii) ‘the fact that with us the law of the constitution . . . [is] the conse- 
quence of the rights of individuals as defined and enforced by the 
courts”’.””) The third, although untrue—the rights of individuals are 
what they are only because parliament in the exercise of its legal supre- 
macy, the only fundamental principle of English public law, has not seen 


fit to determine them itself, while public law, e.g., the law of education, 


public utilities, local government, is almost wholly statutory—did not 
result in any recommendation by the committee and so does not concern 
us. The second—‘‘equality before the law’’—prompted the rejection, as 
inconsistent with the ‘‘rule of law’’, of Dr. Robson's scheme of subjecting 
administrative tribunals to control by a special court independent of the 
ordinary court system.7' The committee, however, failed to consider 
whether the courts were competent to control the administration of 
statutes, in the pith and substance of which the tribunal was more thor- 
oughly trained, and of whose social philosophy it had a deeper under- 


*'W. A. Robson, ‘‘The Report of the Committee on Ministers’ Powers” in 3 Political 
Quarterly (1932), at p. 351. 

**Report on Ministers’ Powers, at pp. 8-9, 72-3, 88-92. 

Jennings, op. cit., at pp. 252-63. 

Dicey, Law of the Constitution (8th ed., London, 1915), at pp. 198-9. 

‘Report on Ministers’ Powers, at p. 110. 
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standing than a divisional court which is an aggregation of three judges 
casually meeting on Monday morning. Resting upon the first—the 
opposition of “regular law’’ to ‘“‘wide discretionary authority’’—the 


committee recommended that an appeal should always be granted from 
an administrative tribunal upon a point of law. But questions of fact, 
which are questions of policy, may easily be turned into questions of law. 
Their further recommendation that the tribunal should publish the 
reasons for its decisions would constitute, if acted upon, the first step in 
imposing that undesirable common-law principle of stare decisis upon it.” 
In other words, they recognized the public necessity of conferring some 
measure of discretion upon the administration, but applied their concept 
to render it as restricted as possible. But, their concept was invalid. 
Of this point of view, Dr. Jennings has well said: “‘the ‘rule of law’ 
means that public authorities ought not to have wide powers: that is, 
that the socialism which has infused the policies of all governments 
since Disraeli’s is an undesirable principle. The ‘rule of law’ is a rule of 
action for Whigs and may be ignored by others.’’” 

The concept of the “rule of law’’ was forced on the committee by its 
terms of reference; but it went out of its way to place its recommenda- 
tions upon what functions should be and what should not be entrusted to 
administrative tribunals on an attempted distinction between the con- 
cepts ‘‘judicial’’ and ‘‘quasi-judicial’’. Its conclusion which is, in effect, 
“that decisions which require consideration of high social policy in the 
field of social administration shall remain within the scope of ministerial 
action”’, is beyond all criticism, but a correct application of its own con- 
ceptual premises would have led it to a very different result. The 
premises are: (i) a “judicial decision”’ is a decision which is not based 
upon a consideration of what it is best to do, whereas a “quasi-judicial” 
decision is one which is so based; (ii) the “rule of law’’ requires that no 
one but a judge of an ordinary court should render a “judicial decision”, 
whereas ‘quasi-judicial decisions’ may be rendered by others. The 
analysis, however, fails to provide a ground of distinction between “‘judi- 
cial’ and ‘“‘quasi-judicial’’. Dr. Robson asks pertinent questions: ‘‘Did 
not the House of Lords do precisely what it thought ‘best’ to do in Sorrell 
v. Smith, or the Taff Vale Case, or Quinn v. Leathem? Have not both the 


Iind., at pp. 116-7. 

Jennings, 6p. cit., at p. 256. In an attempted criticism of Dr. Jennings’s book, Mr 
G. G. Phillips, in 16 Journal of the Society of Comparative Legislation and International 
Law (1934), at p. 303, manages to reduce the ‘‘rule of law’’ to a vague idealistic principle 
of “certainty, absence of arbitrariness and the possibility of confidence in business 
dealings”. But Dicey was much more specific than this; and it is just Dicey’s specific 
applications to which Dr. Jennings objects. 
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common law and equity been developed to an enormous extent by the 
judges doing what they thought ‘best’ to do in the cases before them?” 
Pushed one step further they would have had to conclude either that all 
decisions of appellate courts are ‘‘quasi-judicial’’, and so need not be 
made by the ordinary courts at all, or else that all decisions by adminis- 
trative bodies, e.g., the minister of health when he confirms a clearance 
order, are judicial and so must be made by a judge of the court of king’s 
bench. It was only the committee’s defective analysis of its own con- 
cepts which enabled it to reach the very same conclusion that it would 
have come to if it had asked—with what matters is a judge best equipped 
to deal? If the committee had asked that question, it would have 
taken the functional approach to administrative law. That is the 
approach which will now be considered. 


IV. FUNCTIONAL APPROACH 


The hostile and the conceptual approaches to administrative law 
having both been shown to be inadequate, it remains to consider the 
functional. The problem put is, how shall the powers of government be 
divided up? The problem is neither one of law nor of formal logic, but 
of expediency. The functional approach examines, first, the existing 
functions of existing governmental bodies in order to discover what kind 
of work each has in the past done best, and assigns the new work to the 
body which experience has shown best fitted to perform work of that 
type. If there is no such body, a new one is created ad hoc. 

It is this method which legislatures, whatever they may have said, 
have, in fact, invariably followed. The function of passing a local act 
has been so long performed by parliament that it may, conceptually, be 
described as “‘legislation’’; but the concept ‘‘legislation’’ did not prevent 
the English parliament, around 1800, from sending local bills to select 
committees, from later entrusting certain classes of them to a department 
for consideration and reducing the final approval of them by itself to a 
matter of form only, and, at last, from handing over the final approval 
to the department alone.” The reason in all cases was one of expediency, 
the fact that the department was able to conduct investigations more 
thoroughly and cheaply than parliament. The Railway Act of 1854, in 


‘Robson, op. cit., at pp. 358-64. On the impossibility of distinguishing between 
idicial” and ‘*‘ quasi-judicial’’ decisions, see W. I. Jennings, ‘“The Report on Ministers’ 
vers’ in 10 Public Administration (1932), at pp. 344 ff.; 11 Public Administration 


1933), at p. 111; or between “‘legislation’’ and ‘“‘administration’’, or between ‘“‘judicial’ 


nd ‘‘administrative’’, see W. 1. Jennings, The Law and the Constitution, at pp. 10 ff. 
‘A. S. Quekett, ‘‘Local Government and Devolution” in 34 Law Quarterly Review 
1918), at pp. 357 ff 


6 
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accordance with the concepts, imposed upon the courts the duty of inter- 
preting the law as to the service or rates of a railway company, and it did 
this over the objection of all the judges, whose spokesman, Lord Camp- 
bell, in the house of lords, avowed their utter incompetency to decide 
questions of railway management. In 1873, the duties were transferred 
from the courts to commissioners with expert knowledge, and there they 
have remained. The courts could not do the work, the body of experts 
could.7”© The Naturalization Act of Canada sends the alien who desires 
naturalization to a court for a decision that he is a fit person to become a 
citizen, but it leaves the grant of the certificate to the absolute discretion 
of the secretary of state.*7 For the executive to be able to disregard the 
decision of a judge is, conceptually, a constitutional monstrosity; but 
from his constant observance of the demeanour of witnesses, a judge 
is incomparably skilled at sizing up character. Once again the work 
is assigned to the person best fitted to do it, and the concept is 
disregarded. 

A proposal to empower a department to make regulations undet 
statute should not, then, be met with the question, “‘Is the legislature 
delegating legislative power?’ but rather “Is the department or the 
legislature itself better fitted to make a decision of this kind?’’ Thi 
proper body, for instance, to prescribe the type of licence plate to be used 
on motor Cars is not parliament but the department, because it is impor- 
tant that the motor trade, the public, and the police should have easy 
access to the prescribing body and that a technical matter of traffic should 
receive the consideration of a traffic expert.78 On the other hand, power 
to make regulations and questions of principle should not, in general, be 
granted to a department; for a department, not being responsible to the 
electorate for its policy, is unlikely to give sufficient consideration to the 
question whether or not the regulations are sufficiently in accordance 
with public opinion to command general obedience. 

In the same way a proposal to entrust a tribunal other than an ordin 


ary court with the power to decide questions of legal right ought not to 


be automatically condemned because it delegates ‘‘judicial powers’”’ 


Legal rights are normally decided by a court for the reason, and no other, 
that they are best fitted for the work of finding facts and absorbing new 
interests into the existing social structure. But the legal mind is not 
trained to interpret legislation on subjects of which its possessor is 

®*W. A. Robson, Justice and Administrative Law, at pp. 270 ff. 

’R.S.C. 1927, c. 138, ss. 22-27. 

‘See the summary of Sir Maurice Gwyer's evidence before the committee on mir 
isters’ powers, and comments thereon, in E. C. S. Wade, op. ctt., at pp. 80-3 (Sir Maurice 
Gwyer’s evidence is in Minutes of Evidence, vol. II, at pp. 1 ff.). 
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entirely ignorant.** When the legislature passes an act creating a new 
interest of a type which is based on a philosophy that conflicts with the 
philosophy of the common law, the courts find themselves asked to do 
something for which they are not trained, and they tend, as in the case 
of workmen's compensation in England, to make nonsense of the statute; 
thus in Canada workmen’s compensation has been withdrawn from the 
courts and handed over to commissions, while in England the unemploy- 
ment insurance acts are administered by courts of referees, which are 
outside the ordinary judicial system. 

We now turn to consider a situation of frequent occurrence,—where 
a privilege is to be granted under the terms of an enabling act. Legis- 
lation is initiated to prevent, for instance, the sale of gasoline except by 
licensed persons, or to control the marketing of wheat.°° To grant a 
licence is to grant a privilege, to do, that is, what the legislature does 
when it passes a private act; to fix a price is to lay down a rule of future 
action, to do what the legislature does when it passes a public act. A 
legislature is, indeed, an apt body for the discussion of questions of policy, 
but it is not always sitting and its machinery for ascertaining facts is 
defective. The grant of a licence or the fixing of a price will be made on 
the facts of a particular case wherein facts and expediency require investi- 
gation, and the final decision will take the form of a judgment between 
objectors and applicants, rendered after hearing evidence and argument. 
Such questions seem therefore at first sight to be suited to consideration 
by acourt. But acourt, although skilled in the ascertainment of facts 
and in the weighing of arguments, is unskilled in the consistent deter- 
mination of policy. Neither court nor legislature, then, is a suitable 
body to be entrusted with the new function, which calls for a combination 
of the virtues of both. The third possibility is a government depart- 
ment whose normal administrative work involves both the criticism of 
facts and the application to them of a statutory policy (for whose 
adoption by the legislature it is probably in part responsible). But the 
doctrine of ministerial responsibility requires that the civil servant 
who makes the decision should remain anonymous, and anonymity is 
likely to result in, or at any rate give an impression of, irresponsibility. 
There is no government department with an adequate experience of the 
economic problems of the gasoline or wheat trade, and ‘‘the spoils system” 
in politics is an effective bar to its acquisition. Most important of all, 
the unsuccessful applicant or objector will never be convinced that the 
decision against him is not dictated by the exigencies of party politics. 

79See W. I. Jennings, ‘‘The Report on Ministers’ Powers” in 10 Public Administration 

1932), at pp. 341-2. 
‘Gasoline Act, Statutes of N.S. (1934), c. 2; Wheat Marketing Act, Statutes of Sask. 
1934), c. 61. 
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All three existing arms of government being found inadequate to 
achieve the social purpose aimed at, a new type of body, called a com- 
mission, a government in miniature, is set up, which operates in the 
defined field of the subject assigned to it.* A commission consists of two 
or three members, appointed by the executive but independent of the 
departmental system and with security of tenure. Its members are 
suited to deliberation upon problems requiring special knowledge. Once 
appointed they are free from political pressure and bear the full weight 
of responsibility for their own decisions. Security of tenure results in 
the growth of a corporate spirit and in continuity of experience. It is 
usual to give one seat to a lawyer, for he is best equipped to investigate 
and estimate the weight of facts upon which the decision of the board will 
be based, and the others to persons with special knowledge of the problem 
which the legislation is designed to solve, for policy can best be translated 
into action by those who know the background against which it is placed. 
The board frames its own rules of procedure, ‘‘what the procedure is to 
be in detail must depend on the nature of the tribunal”’,® and it is not 
bound by the common-law rules of evidence which are framed for the 
guidance of ignorant jurors. The question, then, in what circumstances 
and to what arm of government— ‘legislative’, or “‘judicial’’, or ‘‘quasi- 
judicial’’—powers should be delegated has, in fact, been answered by 
legislatures from a functional point of view—who is best fitted to exercise 
this particular discretion. 

The next question is to what extent and by what type of persons shall 
the exercise of this particular discretion be supervised, and this raises the 
problem of control. In principle the approach to this question also 
should be functional: (a) is any body fitted to review the exercise of 
this discretion? (b) if so, which will do it best? In practice, however, 
there is a tendency to assume that all discretions ought to be reviewed, 
and that the concept of the “rule of law’’ forbids any body but a court 
to undertake the task. 

(a) Is any body fitted to review the exercise of this discretion? 
Everyone will admit that no body empowered by statute to issue regula- 


tions or to arrive at decisions should be empowered to decide the limits 


of its own jurisdiction. Boni judicis est ampliare jurisdictionem is 


The Gasoline Act of Nova Scotia is administered by the already existing publi 
utilities commission which has experience in connexion with motor carriers and the 
utilities of light, heat, power, tramways, and telephones, which all involve econon 
problems similar to those under the gasoline legislation. Since there was no existing 
body in Saskatchewan with agricultural marketing experience, the Wheat Marketing 
Act set up a special commission to administer 


See above, note 17. 
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cynical observation of fact, just as true of administrative tribunals as of 
courts. Upon the policy of a regulation or of an administrative decision, 
English and Canadian courts, unlike American, have never held them- 
selves competent to pronounce ;* nor will they interfere upon the ground 
of error of law. Here we have the functional approach. Many Cana- 
dian statutes, however, have acted contrary to it in giving an appeal upon 
questions of law, and there is now a marked tendency in England to adopt 
this practice, which the committee on ministers’ powers strongly ap- 
proved.** There are several objections to it. First, the sole justification 
of an appeal is that the superior tribunal is more likely to give a sound 
ruling than the inferior; but, for example, when an appeal is taken from 
the Canadian Railway Board it simply means that the amateur is asked 
to upset the expert. Secondly, questions of law are very difficult to dis- 
tinguish from questions of fact, and to invite a court to rule upon ques- 
tions of law is to invite them to take upon themselves the consideration 
of administrative policy of which they have no experience.” But there 
is a further and still more important objection to the recommendation and, 
indeed, to the whole attitude of the committee. It laid too much em- 
phasis on controls. It forgot that it is impossible to attract men of first- 
class calibre to positions which are not responsible, and, what is all- 
important,® that the proper way to secure a feeling of responsibility is 
to show some confidence in the ability of the men selected to do their job 
faithfully and according to law. The American legislatures, whose 
enactments are subject to the final veto of the courts, are notoriously 
irresponsible. 

(b) What body is best fitted to review the exercise of this discretion? 
One of the fundamental beliefs forming a part of the “ideal constitution” 
which the judges have in their minds is the rule that ‘‘a subject cannot 
without express words or necessary intendment be deprived of the pro- 
tection of the courts’’,’’ or, put another way, that all questions of law 
should be decided by the judges. This belief was so strong that they 
used it in Rex v. Electricity Commissioners and in the Yaffe Case to inter- 
fere with a legislative process. The committee on ministers’ powers, 
with another belief, the “rule of law’’, held up before its eyes, unani- 


“Report on Mintsters’ Powers, at pp. 98-9; Tennant, op. cit., at pp. 497 ff.; Rex v. 
London County Council, [1915] 2 K.B. 466, at p. 489. 
“Report on Ministers’ Powers, at pp. 62, 108, 117. 


‘Jennings, op. cit., at pp. 347-8. 

“All the authorities, whatever their attitude towards administrative law, recognize 
the importance of personnel. See, among others, S. H. McCuaig, ‘‘The Layman in 
Quasi-judicial Positions” in 7 Canadian Bar Review (1929), at pp. 606 ff.; KF. Frank 
furter, The Public and its Government (New Haven, 1930), passim. 

"D. L. Keir and F. H. Lawson, Cases in Constitutional Law (Oxford, 1933), at pp. 3, 4. 
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mously rejected a comprehensive proposal of reform by establishing 
administrative courts, and recommended that the present system of 
control by the courts of common law be maintained with strengthening 
in some details.** 

Let us approach the question functionally. If we accept at the 
outset, as we must, the notion that the right of appeal from the decision 
of a judge on a point, say, of the law of contract, is granted not in aid 
of the uniformity of law, but of the interests of the individual litigant, 
then there is no reason to distinguish in administrative law between 
questions of policy and questions of law. An administrator is no less 
liable to err in applying standards of policy than a judge is to err in 
applying standards of law, and he should be equally liable to correction 
By whom? Not by the ordinary courts, for they have no experience of 
administrative policy; nor by a government department, for it is an 
interested party and acts anonymously. An independent body, com- 
posed of persons trained in the practice of the whole law pertaining to 
administration, would have sufficient special knowledge of the legislation 
which is to be put into force to decide upon evidence submitted to it what 
in the particular case it is best todo. A review of a discretion other than 
upon a question of law or of jurisdiction necessarily postulates the exist- 
ence of a court of review whose members are trained in a field wider than 
that of pure law. 

That is an academic proposal, it may be said: questions of policy are 
not yet subject to review. But questions of jurisdiction are; and if the 
recommendation of the committee is followed, questions of law will also 
be subject to review. Now, administrative law is statute law; and 
whether or not a regulation is intra vires, or the decision of an adminis- 
trative tribunal has been given upon a matter over which it has juris- 
diction and contains a correct application of the law, must depend on the 
meaning of an enabling statute. Once more the question is raised, who 
is fitted to interpret a statute which was passed against a certain back- 
ground and designed to carry into effect a certain policy? The answer 
would seem to be, a person who knows the background and has the means 
of discovering the policy. This conclusion rules out the judges of the 
ordinary courts who know nothing of the problems of administration and 


are debarred by the rules of interpretation from discovering the purposes 
which the statute is designed to effect. Parliament need not be con- 
sidered. The executive is inappropriate for the reason that it is their 
actions which are being reviewed. One course of action remains: to 
create an ad hoc body with power to decide upon the validity of regula- 


88Report on Ministers’ Powers, at pp. 65, 117-8. 
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tions and to correct the errors of law and jurisdiction of administrative 
tribunals. Existing conditions, then, no less than the proposals for the 
future, call for the constitution of a special court. Nothing stands in the 
way but a misunderstood concept. The ultimate solution will depend, 
as will the solution of most problems of administrative law, upon the 


approach. 
JOHN WILLIs 


Dalhousie Law School, 
Halifax. 





THE COMPARATIVE JURISPRUDENCE OF 
CRIMINAL PROCESS 


[T° is almost a cardinal article of faith, with those who profess and follow 
the common law, that the English system of criminal law and pro- 
cedure possesses peculiar excellences which render it immensely superior 
to any of its rivals. The common lawyer makes really very little effort 
to understand the civilian’s point of view. His impressions of criminal 
justice under a civil-law system are likely to be hazy in the extreme: he 
has an idea that the criminal trial as it is to be found on the continent of 
Kurope, or in a modernized Asia, or in South America, is a sort of 
medieval inquisition in which the scales of justice are heavily weighted 
against the accused; he has heard that there is, as against the accused, a 
presumption of guilt to be discharged ; and he contrasts unfavourably such 
a trial, of the details of which he knows but little, with the common-] 
trial, which he believes, in spite of occasional disturbing evidence to thi 
contrary, to be a pattern and example of fairness and speedy justice. 
The truth of the matter is that, in matters of criminal law and pro 
cedure, the common lawyer, whether he be British or American, is a wor 
shipper at the shrine of tradition, and is singularly averse to the idea of 
change. ‘To those of us who have been cradled in the common law, the 


essentials of the system, especially in matters of procedure, are sacrosanct. 


We have, for example, an almost superstitious reverence for trial by jury, 


a reverence which bitter experience may quite fail to shake. We com 


placently accept many legal presumptions and rules of evidence as signs 
of the superiority of our system, without pausing to think that these 
presumptions and rules are workable only because of the numerous excep 
tions that have been grafted upon them. Our historical sense, our respect 
for tradition, are pleasantly stimulated by the archaic survivals which 
flavour the conduct of criminal trials, and the technicalities which abound 
give to counsel an opportunity for forensic virtuosity and dexterous 
strategy which we, who never can get out of the way of looking at a court 
trial as a game and contest of wits, are very loath to see abandoned. 

Events of recent years have, however, tended to disturb our ancient 
faith. It would be an optimist who should assert that all is well, or that 
things are even reasonably well, in the administration of criminal justic: 
on this continent. In Canada, and in the United States, there will b 
found many who are ready to attack some of the most cherished assum] 
tions of the common law. It may be that in our haste to be fair 


QO 
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criminal we have been unfair to society as a whole. It may be that the 
criminal trial as a public display, as a legal combat between the champion 
for the state and the champion for the accused, is a device that belongs to 
a past social age; and that crime as a social disease needs to be studied and 
corrected and repressed by new methods that shall be in touch with, and 
shall correspond to, the aims and methods of a scientific sociology. Lastly, 
and this is to lay hands on the ark of the covenant, it may be that there 
is to be found a better way of determining guilt or innocence than by 
leaving the question to be decided by the unsophisticated common sense 
of twelve men, gathered at hazard from out the body politic, and set to the 
awesome task of judgment in strange and unfamiliar surroundings. 

All of these are questions that admit of no ready solution. In such 
matters we need to make haste slowly. There is an old German saying, 
“Man muss nicht das Kind mit dem Bade ausschitten”—‘*You mustn't 
empty out the baby with the bath water”. Procedural and substantive 
elements in the criminal law are intimately intermingled and a small change 
in the conduct of procedure may have, and frequently in the past has 
had, most important and far-reaching effects upon our positive institutions. 

The problem of crime and its suppression is a world problem. The 
statistics of crime may show wide variations as between one country and 
another, but the malefactor, in one place or in another, at one time or at 
another, has made, and he will continue to make, the same challenge to 
society, the same resistance to the will and endeavour of the state to 
cause justice to be done to all men. Amelioration of world evils is a 
ommon task for all men of good will. More and more our social agencies 
come to be international in their scope. In these circumstances the duty 
of the law reformer is plain. He must analyse the evils of his system of 

ws with a view to their correction; and a dependable step in any 
thoroughgoing analysis is that of comparison. He must see how other 
systems of laws have dealt with these common problems. He will learn 
thereby wherein his own system is sound and will learn to cherish and 
retain what is wholesome; he will learn, by the experience of others, 
wherein his own system is weak, and knowledge of wrongs to be righted 
will make plain the path of betterment. 


The purpose of this article is to review briefly the story of the 


development of continental criminal procedure, to point out the essential 


principles upon which that procedure is based, and to indicate in what 
respects those principles are divergent from, or in accord with, the prin 
ciples which underlie our own common-law system. Reference will be 
made, in the main, only to the procedural institutions of France and 


Germany, for the corresponding institutions of other continental countries, 
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with the exception of Russia, follow very closely one or other of these 
models. Russia has, more or less completely, abandoned “the bourgeois 
conception of individual rights”, a conception which is basic in the institu- 
tions which we shall discuss; and any consideration of the Russian experi- 
ment is hardly relevant to, or consistent with, the scope of this brief 
article.? 

Criminal procedure, in a continental definition, is a statutory method 
of judicial procedure which has for its purpose the establishment and 
carrying into effect of the claim of the state to punish crime. According 
to continental theory, only that deed can be called criminal which has by 
statute been declared to be punishable.” 

As with substantive law, so with adjective law. Criminal procedure 
is deemed to be grounded in statute and custom has no place. But the 
point of view of English common law is radically different. It is true, 
for example, that in Canada we look for our procedure in criminal causes 
to the provisions of the Canadian Criminal Code and of ancillary statutes, 
but this statute law is a codification within itself, a consolidation and a 
restatement of the rules of the common law; it represents no break with 
the past, and our procedure is one with the common law in its heritage 
of many centuries of custom, of the jus non scriptum. 


IN. V. Krylenko, procurator of the Soviet Union, and the ablest exponent of the 
Soviet system for the administration of criminal justice, says, in his Judicial System 
of R.S.F.S.R. (Sudoustroistve R.S.F.S.R.) (Moscow, 1924), that the purpose is 
“avoid forms of courts which might, in a critical moment for the proletariat, offer 
a counter-attack and thus betray the latter by adhering to its own class interest”. 
\s the terms “workers”, “state”, and “government” are used synonymously, the 
interests of the one are completely identified with the other. Mr. Krylenko continues 
at p. 13 of his book: “For us, the government of the workers and peasants, there 
cannot be applicable any other form of courts except such as will, under all circum 
See Zz, Zelitch, Soviet 
Administration of Criminal Law (Philadelphia, 1931), at pp. 265-6. Mr. Zelitch’s 


careful and unbiased study is a most important contribution to the literature otf 


stances, secure and defend the interests of the workers. 


modern comparative jurisprudenc¢ 

2“Der Strafprozess ist ein gesetzlich geordnetes Gerichtsverfahren, das die Fest 
stellung und Berwirklichung eines staatlichen Strafansprachs bezweckt” (Schaeffer 
& Hinuber, Strafprozsessordnung, 1933). This little treatise is one of the volumes 
in the well-known Schaeffers Grundriss des Rechts und der Wirtschaft (Leipzig, 
Verlag von C. L. Hirschfeld, 1933). To it, the writer is deeply indebted for material 
ind for suggestions as to arrangement of this article. The writer also takes this 
opportunity to express to Herr ‘C. Schaeffer, Oberlandesgerichtsrat 1.R., Dusseldorf, 
his thanks for many kindnesses and helpful information 


‘In Meloche v. Déquire, (1903) 34 S.C.R. 24, an action was brought for specifi 
I 


performance of an agreement to convey a share of certain lands. Such agreement 


had been made in consideration of moneys furnished for the purpose of maintaining 
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Continental criminal procedure takes its origin, in every instance, in 
a code and these codes are all of modern, or relatively modern, formula- 
tion. But the codes have their historical, though unofficial, sources, in 
greater or less measure, in the customs and ordinances of the past. It 
will be necessary, therefore, to review briefly the history of the develop- 
ment of criminal procedure on the continent of Europe in the years that 
lay before, and led up to, the enactment and the promulgation of the codes. 

The point of view which regards the administration of criminal 
justice as exclusively the concern of the state is one which differs radically 
from that which prevailed in the ancient world. As Holland has phrased 
it: “The early tendency was to punish offences against the sovereign 
power by an exceptional executive or legislative act, and to treat offences 


against individuals, even when, like theft and homicide, they were a 


serious menace to the general welfare, as merely civil injuries to be com- 
pensated for by damages.””* 

The law of Rome, and it is that law which is the basis of all con- 
tinental law, continued to the last to treat as civil wrongs acts which are 
now regarded as crimes, although to some of them it came to attach penal 
consequences. Such public wrongs as imperilled the safety of the state 


and were of general concern to the entire body politic were, in the early 


and carrying on a lawsuit. On appeal to the supreme court of Canada, /ield, on the 
facts, that the agreement could not be enforced as it was tainted with champerty. 
Criminal prosecutions for champerty and maintenance find no place in the Canadian 
Criminal Code, and have long been obsolete in England; but the court held that 
champerty was still punishable by common law, and an agreement founded upon 
hamperty was therefore void. Per Taschereau C.J.: “It was contended by the 
respondents at the argument, as it had been in the courts below, that champerty does 
not form part of the Criminal Law of the Province of Quebec as introduced therein 
by the Imperial Act of 1774. I cannot treat that contention as a serious one. It has 
never been doubted anywhere that the law on this point is the same in that province 
is it is all over Canada, and the respondents have been obliged to concede that their 
ontention was entirely a novel one .... This court itself, in Price v. Mercier (18 
S.C.R. 303), has considered that the law on the subject is the same in the Province 
1f Quebec as in England. There are cases, no doubt, as argued by the respondents, 
where it has been held that certain special civil and criminal laws of England did 
not extend to its subsequently acquired possessions. But the reasons upon which 
these decisions have been given have no more application to the Province of Quebec 
in relation to the law of champerty than they have to the rest of the Dominion. The 
offence has always been considered as ‘one against public justice, in that it tends to 
keep alive strife and contention,’ and the object of the law is to hinder ‘the perverting 
f the remedial law into an engine of oppression.’ It is a law of public order, the 
principles of which and the reasons for which apply as well to Quebec as to England 
r the other parts of the Dominion.” 
‘Holland, The Elements of Jurisprudence, 4th ed., at p. 311. 
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days of the Roman Republic, dealt with by the comitia, the public 
assemblies of citizens. Indictment lay at the instance of a public official, 
the quaestor. Proceedings were fully oral and public in their nature. 
Rules as to evidence and proof were extremely informal. About the 
middle of the second century, B.C., however, the first of the quaestiones 
was established. The quaestio perpetua was a permanent commission 
upon which sat, as judges, citizens who were chosen from year to year 
from a definite roster or panel. Each class of offences, as enumerated by 
statutes enacted for that purpose, had its own quaestio and each quaestio 
had authority to try and sentence all persons in future whose acts could 
fall under the definitions of crime supplied by the statute. 

The special statutes thus passed did not attempt to cover anything like 
the whole fields of what we now consider the common law. Indeed, the 


whole device of special commissions was decidedly in the nature of impro 


visation, and the greater part of the field was left to be dealt with in the 
category of private wrongs. But in the public field there remained outside 
of the quaestiones, the ill-defined power of special officials, as, e.g.. the 
censor, to punish offenders. Proceedings before the quacstiones could be 
instituted by any aggrieved citizen and the rules of evidence and proof 
remained largely informal. In the period of the empire, under a gradu 
ally increasing autocratic centralization, the control of the administration 
of criminal justice passed into the hands of imperial officials. These 
officials at first presided merely over the quaestiones, but they soon came 
to act proprio motu, under what was known as their cognitio extra 
ordinaria.® 

Under this system any citizen could lay an information; but, in addi 
tion to this, certain public officials acquired the power themselves to insti 
tute proceedings. Trials before the criminal tribunals continued to be oral 


in character, but publicity of proceedings came to be the exception rather 
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than the rule. The presiding official took upon him more and more the 
character of an inquisitor. Torture, which, in earlier days, had been 
permitted only in proceedings against slaves, was now tolerated in pro- 
ceedings against freemen for the purpose of extorting confessions, though 
enlightened opinion deprecated its use except in cases of crimen majestatis, 
i.é., Of offences in the nature of treason. The imperial legislation, as 
Holland has remarked, produced a body of rules, which, fitted to formulae, 
owed hardly anything to the great men whose wisdom had interpenetrated 
every doctrine of private law. 

The system which superseded the Roman law of the empire, which 
persisted on the continent of Europe in those countries which clung to the 
Roman model, and which is in essence a blend of civil and canonical 
elements, has been called the Romano-canonical system. The Romano- 
canonical system of criminal procedure was, in its early stages, accusatory 
in character ; it presented the appearance of a judicial body, in which pro- 
ceedings were instituted by, or in the name of, the person wronged and 
defended by, or on behalf of, the wrongdoer. But this system early 
developed into an inquisitorial process. The judge, by virtue of his office, 
and without waiting for any formal complaint to be laid, was bound to 
proceed just as soon as a credible report of punishable acts, from what- 
ever source that report was derived, was laid before him. ‘The trial was 
secret in character, and complaint and evidence had to be adduced in 
documentary form; the judge’s duty was not merely to pass upon the 
formal merits of a specific complaint laid before him, but to ascertain 
by all methods of inquiry, short of torture, the material truth of the matter. 

As a rival to the Romano-canonical criminal procedure there flour- 
ished another and very different system. Professor Jenks has said: 

That the influence of Rome long overshadowed the new forces which 
took her place may be readily admitted; the Teuton did not begin to write 
history on a clean sheet. But the child who starts by copying letters, in time 
proceeds to make letters of his own; and if Clovis and his successors were 
fond of wearing the cast-off clothes of the Caesars, they none the less set a 
new fashion of wearing them. Nowhere is this truth more abundantly clear 
than in the history of Teutonic law. Alongside of the elaborate system which 
generations of Roman jurists had expounded, and imperial legislators fashioned 


into shape, there grew up, under totally different circumstances, a group of 


1 


kindred Teutonic laws, at first utterly incoherent, gradually assuming order 


hese early Teutonic laws are customary in their origin, and the course of 


legislation, as it proceeds from the Leges Barbarorum to the Capitularies 


7Jenks, “The Development of Teutonic Law” in Select Essays in Anglo-American 


11 History (Boston, 1907), vol. I, at 
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of the Frankish kings and emperors, is piecemeal and fragmentary. The 
influence of the church becomes of increasing importance. The essentials 
of the old Teutonic criminal procedure remain fairly constant. The process 
is essentially accusatory in character. It is for the injured party to bring 
forward the charge as against the wrongdoer. No line of cleavage is 
drawn as between civil and criminal procedure. The judgments, which 
were delivered by lay judges (Schéffen), at the request of the presiding 
officer, settled the question as to which of the two parties should make 
proof. The defendant might be permitted to clear himself by oath, the 
form of oath being hedged around with ceremonies of an intensely for 
malistic character. Usually we find the requirement of fellow-swearers, 
of compurgators, who were not witnesses but who swore merely as to 
their belief in the truthfulness of the oath which the defendant had taken 
It was not in the least requisite that they should have a personal knowledge 
of the facts in issue.S For cases of a serious nature there might also be 
the requirements of proof by ordeal, which is essentially an appeal to the 
judicium dei, or of trial by battle. During the early Frankish period the 
customary procedure continued in force. At the instance of the injured 
party, or his kindred, an action lay against the wrongdoer before a court 
of lay judges; and, in essential respects, criminal and civil proceedings 


] 


followed an identical course. 


But, from the end of the Merovingian period onwards, we tind, along 
side of this accusatory process, a prosecution of the wrongdoer by way of 
public information. The Frankish kings dispense with the formal pro 
cedure of the old Teutonic courts in favour of speedier and more stringent 


processes. As Maitland has said: 





Procedure by private accusation is found insufficient for the peace of the 

n, a King finds men strong enough t that the i district 
SWOT to accust ( T il officers tl \ ive bee of crime 
[hese royal officers (missi, they are called), sent out to receive such accusations 
| hold inquisit ren s strongly « r own itinerant judges, an 





er, “Older Methods of Trial S Es n An Imerican Legal 
l ry, vol. IT, at p. 383. It is interest to note that t wager of law by com 
purgation survived as wnachronism nel | nineteenth century a 
iade a belated ppearance 1 the rts in 1824 (A If ; 2 | & { 538: 4 
D& R 3) 
QO ( atte \ ire t Grand l that i 
s l by S ] s “becaus ippen ‘ t t I isa « nt 
etween a p nan andar man, in which trial | s neces the 
nan paid so much that all the champions wer: ind the poor ma 1 
none elp hi (queted by Thayer in “Older Methods of Trial” in Selk 
] ¢ in Ap Imerican Le i ry, vol. II, at 98, note 1). In England, tl 
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indeed it seems very likely that our justiciarii itinerantes are in spirit the direct 

descendants of the Frankish missi.1° 

Up to the middle of the fifteenth century criminal process generally, 
on the continent, retained its earlier characteristics; but the occasions 
upon which public informations were employed increased in number. With 
the Italian legal theories of the middle of the fifteenth century and the 
general reception of the Roman law that took place throughout most of 
the continent of Europe, the inquisitorial procedure came to replace the 
accusatory procedure. In these proceedings, which became secret and 
documentary in character, there occurred an essential change which marked 
a complete departure from the system of formal proof of old Teutonic 
law. For the trial of the accused there was a requirement that witnesses 
who had seen the wrongful deed should be produced; but the chief means 
of proof was confession. Confessio est regina probantionum. For the 
eliciting of confessions torture was, as a rule, admissible. Statutory 
authority for these new principles was afforded by various penal ordi- 
nances, especially the penal ordinance of Charles V, the Constitutio Crim- 
inalis Carolina. The proceedings under the Constitutio Carolina were as 
follows: 

(a) Whoever is suspected of crime may be summoned before the 
magistrate either by the public officers or through the complaint, in due 
legal form, of the injured party. Consequently, accusatory or inquisitorial 
proceedings are recognized as equally available. 

(b) Proceedings are secret and documentary in character. 

(c) The judge has, as his chief duty, the presiding over the court, 
which included at least two lay judges (Schoffen), and these judges, after 
questions had been propounded to them by the presiding judge (/tichter ), 
pronounced their verdict. 

(d) Essentially the lay 1udges had to do with the determination of 
questions of fact, while the presiding judge had to consider the principles 
of law which were applicable. 

(c) The judge has, as his duty, to preside over an inquiry which is 
directed toward the ascertainment of the real truth of the matter and not 
merely the consideration of such facts as the parties desired to raise before 
the court. 

(f) Since the members of the court were not trained jurists, oppor 
tunity was afforded for an appeal to a superior court, or to the doctors 


of law in the universities.” 


Maitland, The Constitutional History of England (Cambridge, 1913), at p. 122 


Browning, in his The Ring and the Book, displays much knowledge and appre- 
ciation of the working of these criminal courts, and shows us in graphic form the 


method by which mixed questions of law and fact were decided. 
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From the time of the passing of the Carolinian constitution onwards, 
the ordinary continental criminal procedure was the secret, documentary, 
inquisitorial process which developed upon the dual basis of the canon 
law and of the constitution. While in the Carolinian system room was 
found for the accusatory principle alongside of the inquisitorial principle, 
in practice process governed by the latter obtained an exclusive and 
complete dominance. 

The following points are specially to be noted: since knowledge of 
legal principles was a monopoly of the professional jurists trained under 
the modernized Roman law of the time, the legal difference between 
judges properly so-called and judgment-finders, or lay judges, tended to 
disappear and it fell, eventually, to trained jurists, in all cases, to pro- 
nounce the verdict and sentence; as collegial courts of judges became 
established in the various states, the work of criminal justice was, in 
different cases, entrusted to them.'* 

The end of the eighteenth century was the beginning of the work of 
radical reform in the field of criminal procedure. The French revolution 
awakened in that country a desire for radical change and for the essential 
features of that change the reformers turned their attention to an English 
model. The inquisitorial system with its secrecy and its essentially docu; 
mentary character gave way to the popular demand for oral and public 
proceedings with jury trial and a system of state attorneys. After 
various experiments, this system received final statutory form in the Cod: 


d'instruction criminelle of 1808. 


In the early days of the nineteenth century, the chief German states, 


stimulated thereto by tl 


1¢ French example, took up the work of refori 
in criminal procedure. Under the urge of the reform movement of 1848, 
the inquisitorial procedure was successively abandoned by the various 
German states. In Prussia, orality and publicity of proceedings, toget! 
with jury trial and public prosecution, were decreed by an ordinance 
January 3, 1849, and in the course of ; ‘ vears Prussia’s example 


17 
il 


lowed by a 
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The king’s officers traversed the land and made inquiry of trustworthy 
and respectable men as to the crimes which had taken place in their several 
localities. These they were bound to declare upon oath. So came about 
the institution of sworn accusers, the jury of accusation or presentment. 
On the other hand, in matters laid at the suit of the injured party there 
was made available, as an alternative to wager of battle or ordeal, a method 
of proof by the testimony of neighbours. So came about the institution 
of what eventually became the jury of proof.'* Both of these institutions, 
the jury of presentment and the jury of proof, were carried over from 
Normandy into England and it was to the developed English jury system, 
which had become so characteristic an element in the British administra- 
tion of justice, that the continental reformers looked. Both the institu- 
tions of grand jury and petty jury in their developed state were carried 
over into the French system, but only the petty jury has been retained: 

According to the French Code d’instruction criminelle, 1808, the 
following institutions are established : 

(a) Tribunaux de simple police, for petty offences (contraventions) ; 

(b) Tribunaux de police correctionelle, for misdemeanours ; 

(c) Jury courts (cours d’assises) for crime of a serious character. 
Only the last of these makes use of the petty jury; in all cases in such 
courts there are three trained judges and twelve jurors, the jurors having 
as their function to act as judges of fact, not being bound by the summing 
up which is made by the presiding judge. There is no appeal from the 
assize courts, but any decision of theirs is open to revision on points of 
law by the cour de cassation.“* 

The administration of criminal justice developed in France, as early 
as the fourteenth century, as a public ministry. That system, which was 
carried over into the legislation of the nineteenth century, has as its most 
characteristic feature the establishment of the parquet (ministére public). 
This is a body of magistrates who represent in court the state, whenever 
and wherever the state’s interest may be affected. It enjoys a monopoly 
of the conduct of prosecutions. In conjunction with the work of the 
parquet is to be noted the office of the juge d’instruction, or investigating 
judge, who has charge of the preliminaries of a criminal trial, whose 


duty it is to order the arrest of suspect persons, of necessary searches and 
seizures of documents, etc., and who conducts the interrogation of suspects. 
The jury courts of the French system were in the middle of the 


“13Rehme, “Deutsche Rechtsgeschichte” (in Stammler’s Das gesamte deutsche 
Recht, Berlin, 1931, at pp. 342 and 346). 

i4Ensor, Courts and Judges in France, Germany and England (Oxford, 1933), 
at p. 39. 
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nineteenth century carried over into Germany by special statutes and were 
eventually incorporated into the Imperial Code of Criminal Justice of 
1877 (Reichstrafprocessordnung), but, however, with material altera- 
tions.*® 

Under the present system in Germany the penal offences are classified 
following the French model into contraventions (Ubertretungen) delicts, 
(Vergehen), and crimes (Verbrechen). For the trial of this latter class 
of serious crimes, the jury court (Schwurgericht) is constituted. This, 
corresponding to the French cours d’assises, consists of three judges and 
a jury, but the jury now customarily consists not of twelve but of six 
persons. The jurors, characteristic of the criminal courts that deal with 
petty offences and misdemeanours, are an institution of lay judges 
(Schéffen) who, as a class of unpaid magistrates who are somewhat sim 
ilar to the English justices of the peace, act as a deliberative body with 
the guidance of a trained expert judge as president, who is not their 
servant but their superior.’® 

Continental criminal procedure can be analysed into certain divergent 
principles, of which, in general, one class has for its essential aim the 
securing of the conviction of the wrongdoer, and the other, the protection 
of the innocent. Under every régime, no matter how despotic, these two 
classes of principles will be found to be recognized in varying degree. As 
a general principle, it may be noted that preliminary proceedings, whic! 
are particularly adapted for it, are governed by those principles which 
look to the discovery of crime and the apprehension and conviction of 
wrongdoers, whilst trial proceedings are in general governed by the prin 
ciple of affording to the accused the widest possible legal guarantee ¢ 


sistent with society’s general claim to protection. However, this is onl\ 


a general point of view and circumstances affect its applicability in many 


instances.!* 


(a) The Principle of Official Prosecution 
Official prosecution means that the proceedings are carried throug! 
as a matter of public duty, that is, that once a case has begun, the court. 


'SSchaeffer & Hinuber, op. cit., at p. 10. 

16Ensor, op. cit., at pp. 68-9. No attempt has been made in preparing this article 
to consider in detail the changes which have been made in Germany in the constitu 
tion of the courts and in criminal procedure by the ordinance of June 14, 1932, nor 
by various emergency decrees which have been made touching such matters sinc: 
the revolution of March, 1933. 

‘7For the following analysis of the fundamental principles of criminal process 
the writer is greatly indebted to Schaeffer and Hinuber’s clear and exhaustive 
analysis. 





JURISPRUDENCE OF CRIMINAL PROCESS 93 


with or without action taken by interested parties, will cause to be taken 
all steps necessary for the due adjudication of the case. This principle 
prevails generally in continental criminal procedure. The antithesis of it 
is the Principle of Party Prosecution, in which the interested parties have 
control over the proceedings, while the court waits until the parties lay 
before it a question as ripe for decision. This principle, which governs 
generally in civil proceedings, is to be found employed in criminal matters 
only in certain cases of private information. 

Under the system of English criminal procedure, the same point of 
view may be observed to be maintained. It is only in very rare occasions 
that the courts leave to the private individual the task of initiating pro- 
ceedings and refuse to act unless the private individual first moves."* 
The initial stages of a criminal proceeding may, of course, have to depend 
on the initiative of a private individual who lays the information. Such 
an informant may, under the provisions of the Canadian Criminal Code, 
be required to lay his information in writing and under oath before any 
magistrate having jurisdiction to issue a warrant or summons. Once 
criminal proceedings have been begun, however, the private individual 
loses his power to control affairs. If the justice, after preliminary inquiry, 
discharges the accused and the person preferring the charge desires to 
prefer an indictment respecting such charge, he may require the justice 
to bind him over to prefer and prosecute such indictment, and thereupon 
the justice shall take his recognisance to prosecute an indictment before 
the court by which the accused would be tried if the accused had com- 
mitted him, and the accused shall deal with the recognisance, information, 
and depositions in the same way as if he had committed the accused for 
trial.’® 


(b) The Accusatory Principle 

The Accusatory Principle means that the judge, when a criminal 
offence has taken place, may interpose by way of official duty only after a 
complaint, presented in due legal form, has been laid before him. This 
principle must not be confused with the Principle of Official Prosecution. 


The prosecutor need not be a private person; indeed, it is usually a public 


official who acts and he is the formal, even if he is not the material, party 


18A special case of private information formerly provided for under the Canadian 
Criminal Code may be noted. Section 236 which deals with lotteries, etc., provided, in 
subsection 3, that “every sale, loan, gift ... on any property by any lottery, ticket, 
card, or other mode of chance depending upon or to be determined by chance or lot, is 
void, and all property so sold, lent, given . . . is liable to be forfeited to any person 
who sues for the same by action or information in any court of competent jurisdiction”. 
(See now 24-25 Geo. V, c. 47. s. 7). 

19Canadian Criminal Code, ss. 664, 668. 





94 THE UNIVERSITY OF Toronto Law JOURNAL 


to the suit. In continental proceedings the official prosecutor represents 
not the king, as in the English system, but the state. The Accusatory 
Principle is, in modern continental proceedings, strictly adhered to in the 
initiation of criminal actions. The right to initiate the prosecution belongs 
as a matter of basic principle to the state’s department of justice. In 
France the state attorney, or procureur, claims the right in the assize courts 
to institute prosecutions and customarily intervenes in the lower correc- 
tional tribunals. In Germany, the state attorney’s department carries on 
substantially the same functions. It makes itself responsible for almost 
all prosecutions, though in cases of libel, petty assaults, domestic pilfering, 
and the like, the wronged person must take the initiative. Exceptionally, 
the presiding magistrate in lesser offences may himself initiate proceed- 
ings where the state attorney has failed to act. 

The antithesis of the Accusatory Principle is the Principle of Court 
Investigation, according to which the court in the exercise of its functions 
proceeds ab initio against the accused. Court investigation in continental 
criminal proceedings is to be found in particular: 

(i) In preliminary proceedings where delay would be prejudicial. 
The judge can permit bail; he can himself undertake the duty of investi- 
gation ; indeed, the juge d’instruction in the French system has very large 
powers of investigation and really of inquisition in the historical sense of 
that word. 

(ii) In judicial preliminary examinations. 

(iii) In trial proceedings, in so far as directed by the president of 
the court, who may take in hand the witnesses and examine them person- 
ally and who may bring before the court on summons any persons who 


he feels are in a position to give evidence that will throw light upon the 
matters in issue. Endeavours are being made in Germany still further to 


Since 
the type of preliminary inquiry there practised is felt to be prejudicial to 
the accused, it has been urged that trial proceedings should be more 
accusatory in character; but as against this view which has prevailed in 


restrict court investigation in favour of the Accusatory Principle. 


recent years has been the still greater reaction in favour of complete state 
control that has been characteristic of the régime of the Drittes Reich. 
The considerations to which we have referred, as prevailing in conti- 
nental systems, are of great interest to students of English criminal law. 
In Canada, and in England, the judges have claimed to exercise, and in 
fact do exercise, a considerable measure of freedom to question witnesses, 
to order new evidence to be adduced, and to comment upon the facts. In 
many instances under our system judges exercise an absolute discretion 
and notably in the following cases: the right of a judge to relax general 
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rules of evidence and to allow the crown to give further evidence after the 
close of the prisoner’s case ; the determination of the hostility of a witness ; 
directing the granting of a view by the jurors of any place or thing or 
person, and for that purpose the adjournment of the trial; the discharging 
of the jury after disagreement, and the postponement of the trial on such 
terms as justice may require; the discharging of a jury without giving a 
verdict because of the illness or drunkenness of any juror, or otherwise ; 
the keeping of the jury together during the adjournment of a trial; the 
admission of the unsworn evidence of children.?° 


(c) The Principle of Legality 

The Principle of Legality means that the state’s prosecution is bound, 
where there are reasonable grounds for belief that an offence has been 
committed, to take up the investigation and to initiate a prosecution. With 
this principle is frequently found coupled the Principle of Immutability, 
which provides that the state attorney’s department, having once taken 
up a prosecution, cannot revoke it. The Principle of Legality is the logical 
fulfilment of the idea of monopoly of prosecution as vested in the state. 
It restrains caprice or arbitrariness in the prosecution of crime. It makes 
of the administration of justice a thing which has in it somewhat of the 


characteristics of the inevitable. This principle is found to prevail gener- 


ally in all continental systems. 

The antithesis of the Principle of Legality is the Discretionary Prin- 
ciple, according to which it is a question of the appropriateness of the 
circumstances, a question of public policy, as to whether or not the criminal 
prosecution shall be carried out. 

In the French and German systems, the Discretionary Principle pre- 
vails exceptionally in such matters as petty misdemeanours, suits at the 
instance of a private informer, and suits which can be stigmatized as 
frivolous or vexatious. In the system of the English common law, the 
Principle of Legality, though generally recognized, is subject to a very 
important qualification. Certain classes of cases may not be made the 
subject of criminal proceedings without consent: e.g., offences within the 
jurisdiction of the admiralty may not be the subject of proceedings in any 
Canadian criminal court without the leave of the governor-general ;?' no 
person may be prosecuted for disclosing official secrets, for judicial cor- 
ruption, without the consent of the attorney-general of Canada ;** before 
a prosecution may be commenced for the offence of sending an unsea- 


20See the remarks of Martin J.A., in Rex v. Mulvihill, (1914) 5 W.W.R., 1229, 
at p. 1238. 

21Canadian Criminal Code, s. 591. 

22] bid., ss. 593, 594. 
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worthy ship to sea, the consent of the minister of marine and fisheries 
must be obtained ;*° and the consent of the provincial attorney-general is 
required before prosecutions may be instituted for certain fraudulent 
offences.** In addition to this, the attorney-general may, at any time 
subsequent to indictment found against any person for any offence and 
before judgment is given thereon, direct the officer of the court to make 
on the record an entry that the proceedings are stayed by his direction, 
and the attorney-general may delegate such power in any particular court 
to any counsel nominated by him.*° 






(d) The Inquisitorial Principle 

The Inquisitorial Principle means that the state’s courts have incum- 
bent upon them the duty of arriving not at formal truth but at material 
truth and of basing their conclusions upon it. This principle essentially 
governs continental criminal procedure. Opposed to it is the Transaction 
Principle, according to which the parties themselves bring forward the 
subject-matter of the suit, and the judge is bound not to go beyond those 
matters which have been put in issue by the parties; upon such matters, 
upon formal truth rather than material truth, he is supposed to base his 
judgment. This latter principle prevails in continental civil proceedings. 
The judge is bound not to go beyond the issue which has been raised on 
the proceedings. 








In general the common-law system, and, with it, procedure under 
the Canadian Criminal Code, adhere to the principle that the accused in a 
criminal trial is called upon to answer only the charges that are raised 
against him. To these, and to these alone, is he, generally speaking, called 
upon to put in his defence. He is required to plead to the counts in the 
indictment; and it is not the duty of the prosecuting officers, or of the 
judge, to make such inquiries of the witnesses as might tend to form the 
basis of subsequent proceedings against the accused. Nevertheless, it is 


















possible to have multiple counts in an indictment, and, upon a trial for 
some offence under the Canadian Criminal Code, to have a verdict brought 
in on a lesser offence of the same category; e.g., on a count charging 
murder, if the evidence proves manslaughter but does not prove murder, 
the jury may find the accused not guilty of murder but guilty of man- 
slaughter, but they may not on that count find the accused guilty of any 
other offence.** Extensive powers are given under the Canadian Criminal 





27 bid., s. 595 
2tIbid., ss. 594, 596-8 
=Thid., s. 962 


26 Jbid., s. 951 
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Code to the trial judge to permit amendment of the charges so as to make 
them conform with the evidence, provided that the accused has not been 
prejudiced or misled in his defence by the variance between indictment 
and evidence.”” 


(e) The Principle of Orality 

The basis of the Principle of Orality is that the subject-matter of the 
suit must be presented orally to the court before which it is brought. This 
principle, in continental criminal procedure, prevails generally for the 
actual trial proceedings, but there is a growing tendency towards its 
restriction. Opposed to it is the Principle of Documentation, according 
to which the subject-matter of the action must be set before the court 
in written form. This principle is essentially a survival of the medieval 
system and has, within its own sphere, many points to recommend it. It 
prevails in preliminary proceedings; the state attorney's office relies 
upon it in the preparation of the case against the accused and in every 
instance the record of the preliminary inquiry is laid before the presiding 
magistrates at the trial. 

The Principle of Orality prevails in all criminal trials under the 
common-law system and is a requisite of procedure under the Canadian 
Criminal Code. Professor Jenks has said: 

It is one of the most conspicuous features of English justice that all 

judicial trials are held in open court to which the public have free access. . 

To put it shortly, the English system ensures that the enormous force of 

public opinion is brought to bear on the proceedings in Court, and that judge 

and jury are compelled to hear both sides of the case. . . . Only in rare 
instances of which the notorious Court of Star Chamber is the most conspicuous 
has the rule been violated, and the unpopularity of such exceptions is the best 
proof of the value attached by the nation to the general rule.?8 
However, it is to be noted that every step in criminal proceedings, from 
information to sentence, has an element of documentation. All of the 
evidence by a parliamentary inquiry is taken down in writing, and these 
depositions, including the accused’s statement, form material on which the 
prosecution frames its indictment. Every accused person is entitled, at 
the time of his trial, to inspect, without fee or reward, all depositions, or 
copies thereof, taken against him and returned into the court before the 


*7/hid., s. 889. If, however, the amendment asked would substitute a different 
transaction from that first alleged, or would render a different plea necessary, it will 
not be allowed (Rex v. Weir, 3 C.C.C. 262). Where the indictment as returned by 
the grand jury discloses no offence, no amendment is permissible to cure the defect 
(Rex v. Loftus, (1926) 45 C.C.C. 390; 59 O.L.R. 65). 

2sJenks, The Book of English Law (3rd rev. ed., London, 1932), at p. 91. 
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trial is had, and to have the indictment on which he is to be tried read over 
to him if he so requires.”® 


(f) The Principle of Immediacy 

The Principle of Immediacy means that trial proceedings, and the 
production of proof, must be directly carried on before the court which is 
to render judgment. This principle, generally speaking, prevails in con- 
tinental criminal procedure only in trial proceedings. Even as to these 
trial proceedings, the principle is not provided for in general terms, but 1s 
expressly provided in certain instances. The antithesis of this principle 
is the Principle of Mediacy, according to which certain parts of trial pro- 
ceedings, or the examination of witnesses, or the production of certain 
classes of proof, may take place before a deputy of the court. This prin- 
ciple, in continental criminal procedure, prevails as to parliamentary 
inquiries and interlocutory proceedings, but in trial proceedings it prevails 
only in exceptional cases as, for example, where evidence is taken upon 
commission. 

The Principle of Immediacy is firmly established for criminal trials 
under the common law, and consequently under the Canadian Criminal 
Code; but a special instance of mediacy may be noted; viz., the stated 
case. This is in essence an appeal to a higher court which takes place 
during the course of trial proceedings. If an aggrieved party, meaning 
thereby prosecutor or complainant as well as accused, wishes to question 
a conviction, order, or other proceedings of justice on a point of law or 
jurisdiction, he may apply to the justice to state a case, setting forth the 
facts of the case, and if the justice declines he may apply to the higher 
court for an order requiring the case to be stated. The court to which a 
case has been transmitted shall hear the question raised, and thereupon 
reverse or confirm or modify the judge's action in the matter, or remit 
the matter to the justice with its opinion thereon. Provision is made for 
release, in certain circumstances, on appeal of the accused, tending the 
hearing of such stated cases.*° Since the practical fact of stating a case 
is that it suspends proceedings in the trial before the justice and involves 
the determination of certain questions by other judicial officers and since, 
in certain circumstances, the case comes back to the trial judge who there- 
upon concludes the trial and makes his effective order as to judgment and 
sentence, etc., this may in a special sense, be called an application of the 
Principle of Mediacy in the field of trial proceedings. So far as prelim- 
inary proceedings are concerned, the Principle of Mediacy is in the com- 


29Canadian Criminal Code, s. 894. 
30] bid., ss. 761-769. 
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mon law and under the Canadian Criminal Code given a large sphere of 
practical application.** 


(g) The Principle of Publicity 

The Principle of Publicity requires that trial proceedings and produc- 
tion of proof shall be public, that is, that persons who are not directly 
interested parties have a right of free entry to witness the proceedings. 
This principle, in continental criminal proceedings, generally prevails only 
for court trials, and, even then, with restrictions. There is much to be 
said in favour of publicity in trial proceedings since the full force of 
public opinion may be aroused and the educative value which is implicit 
in punishment is realized to the full. However, the principle involves 
certain disadvantages, such as undesirable notoriety, sensationalism, and 
the discussion of the private affairs not only of the wrongdoer but of the 
injured party. The antithesis of this principle is the Principle of Secrecy, 
which in continental practice prevails generally in preliminary and inter- 
locutory proceedings. In trial proceedings, the Principle of Secrecy is 
given effect in certain special cases, ¢.g., in the trial of cases the making 
public of the details of which would be harmful to public morals. 

In the common-law system, and in proceedings under the Canadian 
Criminal Code, the Principle of Publicity is fully recognized, subject, 
however, to restrictions mainly similar in their nature to those noted above. 
It has been regarded as one of the essential characteristics of a common- 
law court of justice that its proceedings are open and public, that all 
parties desirous of hearing what is going on may attend provided there 
is room for them and provided there is no special reason why they should 
be removed. But it is equally obvious that no private citizen may claim 
to have a vested right to a place in court*? and, in particular, representa- 
tives of the press occasionally need to be reminded that no rule of court 
gives them any more right to be present than the humblest of his majesty’s 
subjects. Under section 645 of the Canadian Criminal Code it is provided 
that at the trial of persons charged with offences under sections there 
enumerated (including most of the offences which may involve the produc- 
tion of evidence which is indecent in its details), the court may order that 
the public may be excluded from the court-room, and the section goes on 
to provide that such an order will be made in any other case in which the 
court is of opinion that the same will be in the interests of public morals. 
A preliminary inquiry is not a “trial”, but is subject to a wider power of 


%1See, for example, proceedings of Coroner’s Inquest and also Preliminary 
Enquiry under part xiv of the Canadian Criminal Code. 
32See Daubney v. Cooper, 10 B. & C. 240; Scott v. Scott, (1913) A.C. 417. 
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exclusion contained in section 679, viz., the justice may order that no 
person other than the prosecutor and accused, their counsel and solicitors, 
shall have access to or from any room or building in which the inquiry is 
held, if it appears to him that the ends of justice will be best answered 
by so doing. 


(h) The Principle of Equality of Rights 

The Principle of Equality of Rights requires that the prosecutor and 
accused be granted the same measure of procedural rights. This principle 
prevails generally in continental trial proceedings. The antithesis of the 
principle is the Principle of Privileged Rights where one side enjoys as 
against the other a position of advantage. This latter in continental 
systems, prevails in preliminary proceedings; the state attorney's depart- 
ment has greater rights than the accused or his legal adviser, e.g., in 
access to official records. There seems to be little doubt that the juge 
d’instruction in the French system has a degree of privilege and a power 
in the conduct of investigation which impresses the English lawyer as 
having about it an element of unfairness. Mr. R. C. K. Ensor has said: 


It is he [the juge d'instruction] who has the power to order, or to delay 
ordering, the arrest of a suspect person; and in France where there is no 
Habeas Corpus act and where a person once arrested may easily languish in 
custody for long periods (over a year in extreme instances), this is a very 
formidable power indeed. He, too, does the orders, searches and seizures of 
documents or other property and conducts the interrogation of suspects. He 
represents one of the points at which anyone concerned to exert improper 
influence over the judicature is most likely to bring it to bear—the more hope- 
fully because the post is not a very high one and its occupant is apt to be of 
an age when promotion means a great deal to him.*% 


Under the common-law system and in the Canadian Criminal Code, great 
care is taken to ensure that the accused party shall, as far as possible, be 
placed at no disadvantage as compared with the officers of the crown. 
Interrogations by the police are made the subject of statutory regulation, 
though there is no statutory form prescribed for such officers in warning 
the accused that anything he says may be used against him and that he is 
not bound to say anything; however, such a form is indicated for the 
guardians of justice holding preliminary inquiries.** The accused person 


is entitled to be represented by counsel on preliminary inquiry, and at the 
trial of the charges; he is entitled at the trial to have the witnesses 
examined and cross-examined by counsel, solicitor, or agent on his 


33Ensor, op. cit., p. 35. 
*Canadian Criminal Code, s. 684. 
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behalf ;°° he is entitled to copies of all depositions ;** in general, it may be 
said that prosecution and defence stand upon the same footing of rights 
as to the trial itself, but one interesting survival of privilege desires to be 
noted ; if no witnesses are examined for the defence, the counsel for the 
accused, or the accused, in case he is not defended by counsel, has the 
right of addressing the jury last, but, in spite of that rule, the right of 
reply is always allowed to the attorney-general or solicitor-general, or to 
any counsel acting on behalf of either of them.* 


(1) The Principle of Informal Proof 

Informal proof means that the judge can decide at his free discretion 
whether a material fact has been adequately proved. This principle, now- 
adays, prevails generally in continental systems, prevails, indeed, to an 
extent which makes of the continental law of evidence a simple thing in 
comparison with the common-law rules of evidence. It is expressly pro- 
vided for in the German system in trial proceedings and may be said to 
be of general application for all continental criminal procedure in assize 
and jury courts. 

The antithesis of this principle is the Principle of Formal Proof which 
requires that the question whether a material fact has been or has not 
been proved is a matter of statutory regulation. Rules of formal proof, 
as we have already noted, were extremely characteristic of the old Teutonic 
procedure and were developed to a degree of metaphysical nicety in the 
conduct of medieval trials. Such rules, however, are recognized in con- 
tinental practice to-day only in exceptional cases, ¢.g., for the proof of the 
truth of defamatory statements, and for proof of compliance with formal- 
ities in legal transactions. 

Formal proof is not, generally speaking, a requirement of the common- 
law system; indeed the make-up of the jury as a body of laymen would 
appear to exclude the idea of formality in such a connexion; but, on the 
other hand, it may be said that the ordinary person, accustomed as he is 
to arrive at the conclusions upon which he acts by a variety of methods 
which are far from scientific, and who is swayed by such matters as 
tradition, personal likes and dislikes, common rumour and gossip, must 
be subject in the interests of justice to certain material restrictions upon 
his free reception of evidence. We find a number of common-law rules, 
embodied in the Canadian Criminal Code, which prescribe special means 
of proof in special cases, and sections 19 to 37 of the Canadian Evidence 


35[bid., s. 715. 
‘6Tbid., s. 691. 
‘TT bid., s. 944 (3). 
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Act contain statutory rules as to the manner of adducing documentary 
evidence and the occasions upon which it must be employed. The same 
act lays down rules as to the necessity for corroboration evidence adduced 
by certain classes of witnesses and makes certain provisions (now con- 
fessedly somewhat archaic) as to forms of oaths and affirmations, etc 
The principle which governs the common law in the matter of proof may 
best be stated by saying that the jury is left free to draw its conclusions 
as to the facts, but that, in justice to the accused, the rules of evidence are 
framed to exclude confessions and admissions made without a due appre 
ciation of their effect, to prevent improper reception of evidence of 
previous offences, and to minimize the chance of conviction upon prejudice 
or untrustworthy evidence. 

In Canada, and in the United States, as in England, reform in 
matters of criminal procedure, is “in the air”. An excellent series of 
radio broadcasts, “The Lawyer and the Public”, which is being given at 
the present time under the auspices of the American Bar Association, is 
devoting much attention to these problems; and one notes, with special 
interest, that the series includes an address by Dean Pound, of the Har- 
vard Law School, on “Needed Reforms in Criminal Procedure”. It is 
highly desirable that the lay public should be made aware of the need for 
reform, and the steps that are being taken, in our several common-law 
jurisdictions, to meet that need. But a necessary preliminary to any 
drastic revision of our common-law procedural science is the provision of 
an adequate training, in our law schools, for those who are called upon to 
practise in the courts. Years ago, Holland pointed out that our insularity, 
our relative inattention to comparative studies, had caused us to miss, in 
large measure, “the possibility of separating the essential elements of the 
science from its historical accidents”. Traditional methods of teaching 
criminal law and procedure may well be subjected to critical examination 
and evaluation. It is suggested that a thoroughgoing course of instruc- 
tion in criminal law and procedure should proceed on the basis of prin- 
ciple, and that the subject-material for examination in the light of prin- 
ciples is to be found quite as much in the results of a broad economic and 
philosophical and sociological inquiry, as it is to be found in the method 
of history and in the perusal of decided cases. In criminal law and pro- 
cedure, less than in any other branch of the law, does the bondage of 
stare decisis prevail. The administration of criminal justice is as much 
an art as it is a science. A “new deal”, in these matters, is called for. 
The problems involved are such as transcend boundaries of nations and 
systems. It is to be hoped that scholars, appreciating the need for reform, 
will turn to the experiences of other countries for added light upon the 
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perplexing problems that confront us. Much there is, in our system, 
which bears well the test of comparison with other systems; in some 
respects, the experience of modern continental courts may serve to deter 
us from rash and ill-considered experiments; in other respects, and only 


considerations of space prevent the enumeration of these, continental 
models might afford a useful guide in the direction of increased efficiency 
and broader justice. 


Law Building, F.C. AULD 
University of Toronto. 





LE CODE CIVIL DE LA PROVINCE DE QUEBEC ET SON 
INTERPRETATION! 


E CODE civil de la Province de Québec est entré en vigueur le ler 

aoft, 1866. Décrété par la Législature du Canada, composé alors 
du Haut et du Bas Canada, l’autorité de ce Code n’a pas été affectée par 
le partage subséquent de pouvoirs législatifs entre le Parlement canadien 
et les Législatures par |’Acte de l’Amérique Britannique du Nord, 1867. 
Ce partage de pouvoirs, cependant, a effet a l’égard des modifications 
apportées au Code depuis le ler juillet, 1867, date de la Confédération. 


Ainsi, certaines dispositions du titre du Mariage ne peuvent ¢tre changées 
que par une loi votée par le Parlement canadien. La Législature de la 
Province de Québec a néanmoins juridiction quant a la plupart des 
articles du Code et elle a largement usé de ce droit. 


I. Le Cope Civit ET ses MODIFICATIONS 


La confection du Code civil. La préparation du Code fut confiée 4 une 
Commission composée de juges éminents, MM. Caron, Morin, et Day. 
La loi concernant la codification (20 Vict. c. 43, 1857—c’est le chapitre 
2 des Statuts refondus pour le Bas-Canada, 1859) adoptée sur la pro- 
position de Sir Georges-Etienne Cartier, déclara que 

les dits commissaires réduiront en un Code, qui sera appelé le Code civil du Bas 
Canada, les dispositions des lois du Bas-Canada, qui se rapportent aux mati¢res 
civiles, et qui sont d'un caractére général et permanent, soit qu’elles se rattachent 
aux affaires de commerce ou a des affaires de toute autre nature; mais ils ne 
comprendront pas |?) dans le dit Code aucune des lois concernant la tenure 


seigneuriale ou féodale. 


Les commissaires en rédigeant le Code ne devaient y incorporer que les 
dispositions qu’ils tiendraient pour ¢tre réellement en vigueur, et ils 
devaient citer les autorités sur lesquelles ils s'appuyaient. Il Jeur était 
loisible toutefois de proposer des amendements a condition, cependant, 


de rédiger l’'amendement a la suite de la disposition qu’ils voulaient 
modifier ou remplacer, et la proposition d’amendement devait ¢tre accom- 


']’ai répondu volontiers a l’invitation du distingué rédacteur en chef de cette Revue 
d’écrire un article sur le Code civil de la Province de Québec, et de l'écrire en francais 
M. Kennedy voulait, me disait-il, reconnaitre dés le début qu’il y a deux langues offi- 
cielles au Canada. Son invitation était flatteuse pour moi, mais ce que j’apprécie d’une 
maniére particuliére, c’est son hommage A la langue francaise. D’ailleurs le droit civil 
de la Province de Québec est un droit francais qui, en s’acclimatant chez-nous, est 
devenu un droit canadien. Notre Code lui-méme fut rédigé dans les deux langues; c’est 
donc la propriété conjointe de nos deux nations. (P.B.M.) 
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pagnée des motifs sur lesquels elle s’appuyait. II fut en outre déclaré 
que les Codes (les commissaires étaient également chargés de la prépara- 
tion d’un Code de procédure civile) seraient rédigés sur le méme plan 
général et contiendraient, autant que cela se pouvait faire convenable- 
ment, la méme somme de détails sur chaque sujet, que les Codes frangais 
connus sous le nom de Code civil, Code de commerce, et Code de procédure 
civile. Pendant la durée de leur travail, les commissaires devaient, de 
temps en temps, faire au Gouvernement rapport de leurs procédés et du 
progrés de l’ouvrage. Enfin on a pourvu a l’examen des rapports des 
commissaires par les juges de la Cour du Banc de la Reine et de la Cour 
supérieure, a qui il était loisible de faire parvenir au Gouvernement, avec 
liberté d’en conférer avec les commissaires, leurs observations, surtout 
sur cette partie de l’ouvrage censée énoncer la loi alors en vigueur. M. 
McCord, un des secrétaires de la Commission, témoigne qu’un seul des 
juges, le juge Winter de Gaspé, fit quelques observations sur les deux 
premiers rapports.2. Apparemment ces observations n’ont jamais été 
publiées. 

Tel était le plan de la codification dans ses grandes lignes. Le travail 
des commissaires dura plusieurs années, au cours desquelles ils firent 
parvenir au Gouvernement huit rapports qui ont été imprimés et qui 
contiennent l’exposé des motifs du nouveau Code. Ce sont la des docu- 
ments de haute importance qui sont souvent cités devant les tribunaux. 
J'ai donné la liste de ces rapports et en ai indiqué le contenu; il me suffira 
pour le moment d’y renvoyer. Ces rapports contiennent les articles du 
Code qui expriment ce qui, dans l’opinion des commissaires, était le droit 
existant. Chaque fois que les commissaires étaient d’avis qu'il serait 
opportun de modifier ce droit, ils rédigeaient une disposition indiquée 
comme un amendement de l'article ot ils avaient énoncé le droit existant. 
Pour chaque titre du Code, ou pour plusieurs titres envisagés ensemble, 
il y avait un exposé de motifs qui précédait l'ensemble des articles rédigés, 
avec référence par numéros d’ordre a ces articles. Le tout se faisait dans 
les deux langues, francaise et anglaise, les deux versions des articles et de 
l’exposé des motifs se trouvant imprimées en regard l'une de l'autre, pour 


faciliter l'examen des principes de droit et de l’expression qui leur était 


donnée. 

D’une mani¢re générale les commissaires profitaient de la rédaction 
des Codes francais, dans les matiéres of notre droit était semblable au 
droit francais. Il aurait été difficile dans la plupart des cas de mieux 
rédiger ces articles, car les Codes francais sont un modéle de clarté et 


*Préface a la premiére édition de son Code civil. 
’Droit civil canadien, tome I, a la page 51. 
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aussi de langage juridique. II y avait de plus cet avantage que les juris- 
consultes avaient abondamment commenté les Codes francais, de sorte 
que, si quelques dispositions prétaient 4 équivoque, les commissaires 
pouvaient modifier la rédaction de l'article frangais dans le sens indiqué 
par les commentateurs les plus autorisés. De cette fagon nous avons 
trés souvent non seulement le méme plan et la méme somme de détails,‘ 
mais la rédaction méme des Codes frangais. Les autorités consultées par 
les commissaires sont énumérées sous le texte de chaque article francais 
ou anglais. On en a conclu, quelquefois, que le texte qui contenait ces 
renvois était le texte original, et l’autre texte une traduction. M. 
McCord 4a l’endroit cité nous dit, cependant, que le troisiéme livre, a 
l'exception des titres des Successions, des Donations entre vifs et testa- 
mentaires, des Conventions matrimoniales, du Cautionnement, des 
Priviléges et Hypothéques, de |’Enregistrement et de la Prescription, fut 
rédigé en anglais, ainsi que le quatriéme livre tout entier. Tout le reste, 
soit les deux premiers livres et les titres ci-dessus énumérés du troisiéme 
livre, fut rédigé en francais. Ainsi le titre des Obligations, le plus im- 
portant du Code, fut de rédaction anglaise. Il convient d’ajouter, cepen- 
dant, que la traduction des articles rédigés en anglais fut trés souvent 
empruntée au Code Napoléon, de sorte que cette traduction était elle- 
méme en quelque facon un original. 

Il va sans dire, toutefois, que chaque texte est revétu de l’autorité de 
la loi et est authentique. M. McCord dit que les commissaires étaient 
souvent dans l’embarras quand il s’agissait de traduire en anglais une 
expression technique du droit francais, et qu’ils se servaient a l’occasion 


de termes usités dans le droit écossais. De fait cette traduction n’a pas 


toujours été heureuse. Le lecteur anglais du Code, qui ne connaitrait 
pas autrement notre droit, pourrait bien se demander ce que sont les 
“offences and quasi-offences” du chapitre 3 du titre des Obligations. 
Certainement une expression de ce genre rend mal l’idée d’un délit ou 
quasi-délit.2 De méme le mot ‘‘comptables’”’ dans l'article 1994 est 
traduit par ‘‘persons accountable for its monies’, et il a fallu un procés 


‘Le plan fut quelquefois modifié, surtout pour le titre des Obligations, car tout le 
monde s’entendait pour critiquer la classification des matiéres de ce titre du Code 
Napoléon. 

’Le Code civil de la Louisiane se sert de l’expression ‘‘offences and quasi-offences”’. 
Vraisemblablement c’est de 14 que les auteurs de notre Code ont tiré cette traduction 
défectueuse. Le mot “‘delict’” est bon anglais et se trouve dans The Concise Oxford 
Dictionary. Le qualificatif ou diminutif ‘“‘quasi’’ est également usité en anglais. Le 
mot ‘‘délit’, ou en anglais “‘delict’’, dérive directement du latin ‘‘delictum”’. Je le 
préfére donc a “‘offence”’. Je puis ajouter qu’en France plusieurs auteurs modernes se 
servent de l’expression générale ‘‘acte illicite’’, mais le mot ‘‘délit ou quasi-délit”’ est 
traditionnel dans le droit francais, et Pothier (Obligations, nos. 116 et suiv.) l’'emploie. 
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qui s’est rendu jusqu’au Conseil privé pour corriger cette traduction 
défectueuse.® 

On comprendra donc facilement qu’il y ait souvent des différences 
entre les deux textes officiels du Code. J’en signalerai d'autres exemples 
au cours de cet article. Les commissaires y ont pourvu par l'article 2615 
que je citerai également plus loin. 

C’est le droit existant que les commissaires devraient codifier. Ce 
droit en trés grande partie était d’origine francaise. On peut mentionner 
sommairement la Coutume de Paris, les grandes Ordonnances royales 
antérieures 4 1663, date de la création du Conseil souverain de Québec, 
les Ordonnances subséquentes qui ont été enregistrées depuis par ce 
Conseil et certaines lois provinciales antérieures au Code. A l’époque 
de la préparation du Code, la question de la nécessité de l’enregistrement 
de ces ordonnances était trés controversée. De fait on peut dire que ce 
n'est qu’en 1880 que le Conseil privé l’a définitivement tranchée dans la 
cause de Symes v. Cuvillier.?. Les codificateurs citent souvent |’Ordon- 
nance des donations et l’Ordonnance des substitutions qui n’ont pas été 
enregistrées, mais qui souvent ne sont que déclaratoires du droit ex- 
istant. Cette question du reste importe peu maintenant, car le Code 
parait avoir puisé assez souvent dans des Ordonnances non enregistrées, 
et le Code lui-méme a force de loi. Ajoutons que les commissaires ont 
également tenu compte de notre jurisprudence des arréts, ainsi que des 
grands ouvrages de Domat, de Pothier, et des jurisconsultes de l’ancien 
et méme du nouveau régime en France. Pothier, surtout, a été leur guide 
comme il l'a été des rédacteurs du Code civil frangais. 

Certaines dispositions du code, peu nombreuses, et une partie con- 
sidérable du quatriéme livre sont d’origine anglaise. Il ne faudrait pas 
dire, toutefois, que tout notre droit commercial soit anglais. 

Tel est le projet qui fut préparé et présenté a la Législature par les 
commissaires. Le 31 janvier, 1865, Sir Georges-Etienne Cartier soumit 
a la Législature un projet de loi pour l’adoption du nouveau Code. Un 
comité spécial de la Législature étudia le projet, et les amendements 
acceptés furent votés par une série de résolutions incorporées dans le bill 
qui fut finalement sanctionné le 8 septembre, 1865. C’est la loi 29 Vict., 
c. af. 


®Exchange Bank of Canada v. The Queen, 11 App. Cas. 157. 

"Le Conseil privé, dans Symes v. Cuvillier, (1880) 5 App. Cas. 138, a déclaré qu'il 
avait antérieurement, dans deux causes, décidé qu’une Ordonnance royale subséquente 
4 1663 n’entrait en vigueur que par son enregistrement par le Conseil souverain ou 
supérieur de Québec. L’examen de ces deux causes n'y fait voir aucune décision de 
cette question. J'ai parlé de ce curieux cas d’autorité judiciaire dans un article dans 
la Revue légale, nouvelle série, tome VI, aux pages 172, 173. 


s 
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On saisit alors les commissaires du nouveau Code. Ils en firent un 
examen général, y introduisant les amendements acceptés par la Légis- 
lature. Leur rapport final porte la date du 23 mai, 1866. Le 26 mai, 
1866, la proclamation royale émana et le Code civil entra définitivement 
en vigueur le ler aofit, 1866. I] est visible que les commissaires exécu- 
térent d’une facgon assez indépendante leur mandat de mettre la derni¢re 
main au Code. Aijnsi on peut signaler l'article 1056 comme ayant été 
introduit au Code durant cet examen final, sans qu’il en efit été question 
dans les rapports antérieurs des codificateurs, pas plus que devant la 
Législature lors de l’'adoption du Code. Nul doute, cependant, que le 
Code suivant la derniére révision des commissaires, et tel qu’imprimé par 
l’imprimeur de la Reine, n’ait toujours eu force de loi depuis le ler aoit 
1866. La Législature de Québec l'a formellement déclaré dans la loi 31 
Vict., c. 8, art. 10. 

Le Code civil ne consacre donc pas un droit nouveau. C’est l’expres- 
sion désormais obligatoire du droit existant a la date du ler aofit, 1866, 
avec quelques modifications de ce droit qu’on a imprimées entre crochets. 
Ce n’est pas a dire, cependant, qu'il n’y ait pas eu d'autres modifications, 
que je pourrais appeler implicites. Les crochets ne sont pas de l’essence 
de tels amendements. Dans Il’intention du législateur, le Code devait 
remplacer l’ancienne législation dans trois cas qu'il précise dans l'article 
2613. Je citerai et commenterai cet article plus loin. 

J'ai dit que le Code suit le méme plan général que le Code civil fran- 
¢ais; ainsi ses trois premiers livres traitent des personnes, des biens, 
comprenant la propriété et ses différentes modifications, et, pour citer 
textuellement la rubrique défectueuse du troisiéme livre, ‘‘de l’acquisition 
et de l’exercice des droits de propriété’. En cela notre Code s’inspire de 
la classification du Code civil francais qui a été souvent critiquée. De 
fait plusieurs auteurs récents, A l’exemple d’Aubry et Rau, ont abandonné 
cette classification tout en commentant le Code Napoléon. Dans le 
quatriéme livre de notre Code il est question des lois commerciales, ce qui 
est un hors-d’oeuvre dans un Code civil, et tout ce qui concerne les lettres 
de change, les billets et les chéques est maintenant régi par une loi adoptée 
par le Parlement canadien. 

Il est vrai de dire que notre Code s’inspire plus de l’ancien droit cou- 
tumier francais que ne le fait le Code Napoléon, lequel était une sorte de 
transaction entre le droit coutumier du Nord de la France et le droit 
écrit du Midi. La législation révolutionnaire francaise n'a pas eu d’écho 
chez-nous. Nous avons conservé plus ou moins fidélement les institutions 
juridiques et les conceptions familiales et sociales de l’ancien régime. 
Ainsi notre Code a remplacé le chapitre du Divorce du Code Napoléon 
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par un chapitre traitant de la Séparation de corps.* Aux termes de 
l'article 185 de notre Code le mariage est indissoluble. Ce n’est que par 
des lois d’exception et particuliéres 4 chaque cas, que le Parlement cana- 
dien—qui a seul compétence législative en la matiére—prononce le 
divorce entre conjoints domiciliés en la Province de Québec. Dans un 
autre ordre d’idées notre Code a conservé les substitutions de |’ancien 
droit francais que le Code Napoléon avait limitées 4 la substitution en 
ligne directe jusqu’aux petits-enfants seulement du disposant, ou bien, 
en ligne collatérale, jusqu’aux enfants au premier degré d’un frére ou 
d'une soeur du disposant institué en premier lieu. Notre Code régle- 
mente aussi l’emphytéose dont il n’est pas question au Code civil frangais. 
D’une maniére générale on peut dire que notre Code est plus imprégné de 
l'ancien droit que ne l’est le Code frangais. 

Ce ne fut pas, cependant, le but de notre Code, pas plus que du Code 
civil francais, de tout dire. Je m’explique. Le Code pose souvent un 
principe, une régle générale, mais il n’en déduit pas toutes les consé- 
quences. Quelquefois les conséquences qu'il mentionne découlent si bien 
du principe énoncé, que méme sans cette mention expresse on les aurait 
appliquées. Il arrive d’ailleurs que la définition d’un droit—les défini- 
tions sont rares au Code, mais je puis signaler celle de l'usufruit—con- 
tienne en germe a peu prés tout ce qui se rapporte a ce droit. On se 
tromperait donc étrangement si on voulait restreindre le droit, soit gén- 
éral, soit particulier, aux dispositions qui sont contenues dans le Code. 
Ce qui fait le mérite d’un Code c’est sa clarté et sa coneision, ce n’est pas 
la multitude des détails. La Coutume de Paris, un chef d’oeuvre de 
rédaction, était remplie de formules lapidaires: “‘le mort saisit le vif son 
hoir plus proche et habile a succéder”’ (art. 318); ‘“‘donner et retenir ne 
vaut” (art. 273). Il suffit done qu’un Code ait, soit expressément, soit 
implicitement, posé les principes généraux qui régissent un droit ou une 
obligation. C’est a tort qu’on prétend que la codification stabilise le 
droit. Le droit, par sa nature méme, ne peut pas ¢tre stabilisé. II croit 
toujours en s’appliquant aux circonstances qui changent sans cesse. Je 
n’en veux pas de meilleur exemple que nos quatre articles sur les délits et 
les quasi-délits. L’article 1054 surtout, de méme que I’article francais 
qui l'a inspiré, l'article 1384, ont été l'objet d’une interprétation qui ena 
singuli¢rement étendu la portée. II y a des titres mémes du Code, of on 
ne trouve que deux ou trois articles; un seul article traite de la dation en 


paiement et un seul de Il’antichrése.* Cette sobriété de formules n'est 





’Le divorce, accordé par le Code civil de 1804, et qui avait été aboli en France en 1816 
sous la Restauration, a été rétabli en 1884 sous la troisieme République par la loi Naquet. 

*Le Code civil francais a, au contraire, réglementé l’antichrése en plusieurs articles. 
Notre Code, aprés avoir parlé de l’imputation des fruits de l’immeuble, se contente d’un 
renvoi au chapitre qui traite du gage. 
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pas un défaut, c'est, au contraire, un signe de la sagesse du législateur qui 
ne pouvant prévoir tous les cas d’application qui se présenteraient dans 
l'avenir, a préféré laisser aux tribunaux la tache de donner au principe 
qu'il a posé tout le développement qu’il comporte. 

Ce travail de la jurisprudence, elle-méme source de droit, est le meil- 
leur commentaire du Code. On lui doit, surtout en France, de nombreux 
systémes ou constructions juridiques. On l’accuse quelquefois de dé- 
passer la régle du Code. II n'est pas sfir, toutefois, que cette régle soit 
toujours réellement dépassée, je dirais plut6t qu’on l’a appliquée a de 
circonstances qui n’entraient pas dans les prévisions du législateur, sur- 
tout quand il s’agit d’un Code, comme le Code Napoléon, qui a été pro- 
mulgué il y a plus d’un siécle, ou comme notre Code, qui est entré en 
vigueur il y a plus de soixante-huit ans. La Loz concernant les Statuts 
(R.S.Q. 1925, c. 1, art. 49) dit que “‘la loi parle toujours’’, c’est-a-dire elle 
“est tenue pour étre en vigueur 4 toutes les époques et dans toutes les 
circonstances ou elle peut s’appliquer’’. 

Il y a eu, du reste, en matiére d’interprétation du Code, divers sys- 
témes. L’école de l'exégése, la premié¢re en date, tenait que le droit civil 
tout entier se trouvait dans le Code civil, ce qui, d’ailleurs, ne l’empé- 
chait pas de déduire d'un principe posé les conséquences qu'il comporte. 
De nos jours une école beaucoup plus avancée, on |’appelle l’école scien- 
tifique, ne se fait pas scrupule de dépasser le Code. Pour citer un auteur 
illustre de cette école, “‘le droit est une chose trop vivante pour ne pas 
faire plier les textes trop peu robustes’’.'° Et M. Louis Josserand dit: 
“Un texte ne peut ¢tre interprété de la méme fagon au temps de la dili- 
gence et A celui du chemin de fer, de l’automobile et de l’avion, dans le 
monde économique de 1804 et dans celui de 1932.’"" 

A cet égard je ne résiste pas 4 la tentation de citer ici un curieux 
rapprochement, ou plut6ét contraste, que fait M. Henri Capitant,"” entre 
Larombi¢ére et M. Demogue, traitant tous deux le méme sujet, les Obliga- 
tions. Ce rapprochement ou paralléle caractérise assez exactement les 
tendances des deux écoles que j'ai mentionnées. 

De Larombié¢re il dit: 

Certes l'auteur ne néglige pas les décisions rendues par la Cour Supréme et 
les cours d’appel; il ne manque pas de les relever en note, mais loin de s’incliner 
devant elles il les discute vivement et se prononce souvent en sens contraire. Du 
reste, les exemples donnés dans le texte a titre d'explications sont presque tou- 
jours des hypothéses imaginées, bien plus que des cas empruntés a la pratique 
L'étude des précédents, droit romain, ancien droit, alimente son argumentation 


Nulle critique, d'autre part, des dispositions du Code civil; nulles référ 
ences non plus au droit étranger. 


1M. René Demogue, Obligations, tome V, a la page 366. 
‘Cours de droit civil positif, tome I, no. 90, a la page 64. 
“Revue trimestrielle de droit civil, 1933, a la page 744. 
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Et de Demogue: 


L’oeuvre de Demogue est tout a l’opposé de la précédente. Beaucoup moins 
systématique, animée d’un vif esprit critique a l'égard du Code Civil, considérant 
avant tout pour les résoudre le cété social des problémes, donnant A la juris- 
prudence une place prépondérante, tirant ses exemples uniquement d’elle, bien 
plus préoccupée de l'expliquer que de la combattre, envisageant le droit comme 
une chose vivante, mobile, changeante, toujours prét a faire plier les textes aux 
nécessités de la pratique, attachant moins d’importance aux principes qu’aux 
faits, comparant sans cesse le droit francais aux droits étrangers, Demogue repré- 
sente une école toute différente. II s'attache peu a la tradition; le droit romain 
l’ancien droit sont bien rarement cités par lui. Dans la chaine de |'évolution, il 
s'intéresse au présent, non au passé. 


Il est donc clair que le Code civil n'a pas éteint toutes les controverses. 
Je ne m’en plains pas, mais je n’accepte pas non plus tous les systémes 
modernes. Une attitude de réserve a l’égard des nouvelles conceptions 
juridiques me semble préférable. 11 y a probablement un juste milieu ot 
la vérité doit étre recherchée. La lettre tue, l’esprit vivifie. Mais ne 
négligeons pas la lettre, sans nous en rendre néanmoins esclaves. Et 
n’exagérons pas l’esprit au point d’effacer la lettre. Nous éviterons ainsi 
l’arbitraire et les solutions risquées. 


Amendements apportés au Code civil. Dans les soixante-huit ans qui 
se sont écoulés depuis la promulgation du Code civil un assez grand 
nombre de modifications ont été apportées 4 ce Code. Je ne veux si- 


gnaler que les plus importantes. 

J'ai dit plus haut que tout ce qui concerne la nationalité et les aubains 
est de la compétence exclusive du Parlement canadien. Peu des articles 
du Code sur ce sujet ont maintenant effet, car le Parlement a souvent usé 
de son droit, et la derniére législation qu’il a adoptée est le chapitre 138 
S.R.C., 1927, qui a subi, en 1931, une modification intéressante a |’égard 
de la nationalité de la femme mariée (21-22 Geo. V, c. 39). 

D'’autre part la Législature a abrogé toutes les dispositions du Code 
qui décrétaient la mort civile, soit 4 raison de profession religieuse avec 
voeux solennels et 4 perpétuité, soit 4 cause de condamnation a mort ou a 
une peine afflictive perpétuelle. Cette derniére sorte de mort civile est 
remplacée par la dégradation civique, qui équivaut a une sorte d’inter- 
diction (6 Edouard VII, c. 38, 1906). 

Les articles 125 et 126 du Code prohibaient le mariage en ligne colla- 
térale entre le frére et la soeur, légitimes ou naturels, et entre les alliés au 
méme degré; aussi entre l’oncle et la niéce, la tante et le neveu. La 
législation fédérale (S.R.C., 1927, c. 127) déclare que le mariage n'est pas 
invalide pour la seule cause que la femme est la soeur de l’épouse décédée 
du mari ou la fille de la soeur de l’épouse décédée du mari. Elle déclare 
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de plus que le mariage n'est pas invalide pour la seule cause que l"homme 
est le frére de |’époux décédé d’une femme ou le fils de ce frére. Ce que 
cette législation permet en conséquence, contrairement aux prohibitions 
du Code, c'est le mariage entre beau-frére et belle-soeur ou entre oncle et 
niéce ou tante et neveu. L’origine de ces dispositions législatives remonte 
4 1882, mais ce n'est que graduellement, et par des amendements succes- 
sifs, qu’elles ont regu cette ampleur. On a commencé par enlever la 
prohibition a l’égard du mariage entre un homme et la soeur de sa femme 
défunte. La porte n‘a pas tardé a se trouver grande ouverte. 

Une importante modification du Code a été faite en 1931 (21 Geo. V, 
c. 101) quant aux droits civils de la femme. Quand elle est séparée de 
biens de son mari, elle peut, sans l’autorisation de ce dernier, administrer 
ses biens et méme disposer de son mobilier. Séparée de corps elle a pleine 
capacité sans aucune autorisation. Elle peut ¢tre témoin testamentaire, 
faire partie d’un conseil de famille, et sous quelque régime qu'elle se 
marie, certains biens, comme le salaire qu'elle gagne, lui sont réservés. 
Toutefois la communauté de biens reste pour elle le régime de droit com- 
mun quand elle s’est mariée sans contrat de mariage. 

Peu aprés l'entrée en vigueur du Code, en 1870, la Législature a ajouté 
une autre catégorie aux interdits (33 Vict., c. 26), les ivrognes d’habitude. 
Cette interdiction ressemble a l’interdiction pour prodigalité, mais elle 
peut comporter l’internement de l’ivrogne dans un établissement destiné 
a recevoir les ivrognes en vue de leur guérison. 

Une autre modification importante a été apportée au titre des Suc- 
cessions en 1915, donnant un droit de succession au conjoint survivant 
lorsque le conjoint prédécédé est mort sans testament. Alors, s'il y a 
postérité, le conjoint survivant prend un tiers de la succession, et la 
moitié, s'il n'y a pas postérité et que le de cujus laisse un pére ou une mére 
ou les deux, mais aucuns parents collatéraux jusqu’aux neveux ou niéces 
au premier degré inclusivement. Il en est de méme quand il n'y a ni 
pere ni mére, mais qu'il existe des parents collatéraux jusqu’aux neveux 
ou niéces au premier degré inclusivement. Quand tels parents colla- 
téraux concourent avec les pére ou mére ou les deux et un conjoint sur- 
vivant, la part de celui-ci est d'un tiers. Enfin lorsque le conjoint seul 
survit, il prend toute la succession. 

Je puis noter l'article 953a du Code qui permet la vente de biens sub- 
stitués lorsqu’il y a avantage pour le grevé et de l’appelé que cette vente 


ait lieu. Le prix de vente est alors employé conformément a l’ordon- 
nance du juge (61 Vict., c. 44, 1898). 

Nous trouvons aux articles 98la et suivants une importante législation 
sur la fiducie (42-43 Vict., c. 29, 1879). Un grand nombre d’arréts ont 
commenté ces dispositions, notamment la décision du Conseil privé dans 
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la cause de O’ Meara v. Bennett," et celle de la Cour supréme du Canada 
dans Curran v. Davis." 

Les articles 98lo et suivants, qui font suite au chapitre de la Fiducie, 
traitent du placement des biens appartenant a autrui. Ils ont été dé- 
crétés par la loi 33 Vict., c. 19, en 1870. 

Au sujet de la responsabilité civile, la Législature, en 1909, a adopté 
une loi concernant les accidents du travail et la responsabilité des patrons, 
loi calquée sur la loi francaise sur le méme sujet (9 Edouard VII, c. 66). 
Cette loi est maintenant remplacée par la loi 21 Geo. V, c. 100 (1931). 
Ce qui caractérise surtout cette derniére loi, c’est qu'elle est administrée 
enti¢rement par une Commission. Les tribunaux ordinaires n’ont plus 
juridiction en cette matiére. 

Il y avait au début au Code civil des dispositions quant au serment 
décisoire et au serment déféré d’office, section V du chapitre neuf du 
titre des Obligations. Cette section fut abrogée en 1897 par la loi 60 
Vict., c. 50. C’était surtout une mati¢re de procédure. 

Au titre des Conventions matrimoniales (articles 1323 et suiv.), il 
convient de noter le remplacement des dispositions sur la continuation de 
communauté, qui sont abrogées, par des articles traitant de |’usufruit 
légal du conjoint survivant (60 Vict., c. 52, 1897). La continuation de 
communauté a été abolie en France par le Code Napoléon. Nos codi- 
ficateurs l’avaient pourtant conservée comme mesure de protection pour 
les enfants mineurs. On a constaté, toutefois, qu'elle était devenue une 
source de chicanes et de procés, et l'on a protégé suffisamment les enfants 
mineurs en privant le conjoint survivant de son usufruit lorsqu’il manque 
de faire inventaire de la communauté qui avait existé entre lui et son 
conjoint prédécédé. L’usufruit légal cesse dans le cas d’un second 
mariage. 

Une modification intéressante fut apportée au Code en 1910 au sujet 
des ventes en bloc faites par les commergants. Le but de cette légis- 
lation est de protéger les créanciers. Ce sont les articles 1569a et suiv- 
ants, ajoutés au titre de la Vente (1 Geo. V, c. 39). 

Je veux aussi signaler de nouvelles dispositions accordant un privilége 
aux ouvriers, aux entrepreneurs, aux architectes, et aux fournisseurs de 
matériaux. Ce sont les articles 2013 et suivants ainsi que l'article 2103 
dans sa rédaction actuelle. Cette législation, qui a été souvent remaniée 
depuis, remonte 4 la loi, dite loi Augé, adoptée en 1894 (57 Vict., c. 46). 
Un ouvrage récent a signaler au sujet de ces modifications est celui de 
M. Geo. M. Giroux, notaire." 


4{1922] 1 A.C. 80. 
41933] S.C.R. 283. 
'SLe privilége ouvrier (Montréal, 1933). 
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Il va presque sans dire que nos lois d’enregistrement des droits réels 
ont été souvent modifiées. I] serait impossible, sans de longs développe- 
ments, de rendre compte de ces amendements dont la plupart ont été 
nécessités par l'extension de notre systéme cadastral, et l’extréme sub- 
division des anciens numéros entrés aux cadastres primitifs. 

Je ne crois pas que l’heure ait encore sonné pour une révision totale 
du Code civil. Cette heure n’est peut-étre pas bien éloignée maintenant. 
Cependant le Code Napoléon n’a pas encore subi de révision, bien qu’il 
soit plus que centenaire. 


II. L’INTERPRETATION DU CODE CIVIL 


Nous avons donc une loi d'un genre spécial, un Code, dont le but est, 
non pas de pourvoir a toutes les applications possibles d'une régle de 
droit, mais de formuler la régle elle-méme, et cela d'une maniére aussi 
claire et concise que faire se peut, laissant aux tribunaux le soin d’appli- 
quer cette régle aux circonstances qui peuvent se présenter dans la pra- 
tique. Une régle ainsi formulée comporte sans doute des conséquences, 
mais il importe peu que ces conséquences soient Ou ne soient pas ex- 
primées dans le Code. Si elles le sont, le juge n’aura qu’a leur donner 
effet; si elles ne le sont pas, le tribunal pourra les déduire de la régle elle- 
méme. En d'autres termes les conséquences logiques d’une régle d’appli- 
cation pratique sont implicitement comprises dans la régle elle-méme. 
Pour étre implicite, la volonté du législateur n’en est pas moins efficace. 
Eadem vis taciti atque expressi. 

Un exemple de cette déduction des conséquences d'un principe posé 
par le Code c’est la doctrine de la faute commune. On la doit en France 
et ici 4 la jurisprudence des tribunaux; elle n'est pas écrite dans la loi. 
C'est ainsi que le droit se développe et donne le dementi aux prévisions 
pessimistes des adversaires de la codification, lesquels prétendent que 
codifier un systéme juridique, c’est le condamner 4 la rigidité et a la 
stérilité. Bien au contraire, le Code se révéle toujours vivant. Ce n'est 
pas un aboutissement, c’est un nouveau point de départ. 

J’ajoute une autre considération. On peut rédiger un Code en y 
incluant une masse de détails de mani¢re a y résumer un trés grand nom- 
bre de solutions particuliéres, comme dans le cas justement de la codi- 
fication, en Angleterre, de la loi des lettres de change. Ou bien, on peut 
se contenter de poser quelques régles générales, aussi peu nombreuses que 
possible, et alors plus la régle est générale et plus les tribunaux ont de 
latitude pour l’adapter aux circonstances qui varient sans cesse et que 
le législateur ne saurait prévoir d'avance. Le Code civil s’inspire le plus 
souvent de ce dernier systéme. Les quatre articles que notre Code con- 
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sacre a la responsabilité civile en sont un exemple frappant. En France 
et en la Province de Québec on s'est avisé d’une nouvelle interprétation 
de l'un de ces quatre articles—il y en a cing au Code Napoléon—d’oui est 
sorti le systéme de la responsabilité dite du fait des choses. On com- 
prend donc qu’il faut interpréter largement un tel Code, beaucoup plus 
largement que s'il avait été rédigé avec la préoccupation de tout prévoir 
d’avance, ce qui d’ailleurs est impossible. 

Il y asurl’interprétation de Code civil un ouvrage trés utile de M. F. P. 
Walton. M. Walton, alors doyen de la faculté de droit de l'Université 
McGill, formule douze régles qu'il commente avec renvois aux décisions 
de nos tribunaux."® Je vais reproduire ces régles avant d’en venir a 
quelques décisions du Conseil privé ot il est question de |’interprétation 
du Code. 

Régles d’interprétation de M. Walton: 


1. The first and leading rule is that where the Code is clear and unambiguous 
upon the point at issue it cannot be controlled or explained away by reference to 
any other source. 

2. Where the Code professes to declare the old law, and the article is un- 
ambiguous there is a strong presumption that it is a correct statement of the 
old law.” 


3. It is permissible to show that the words, although not in brackets, are new 
law, and conversely, that the words in brackets are old law. 


4. Conditions and qualifications are not to be imported into the Code by 
reference to other sources. 

5. The English and French versions of the Code are of equal authority, and 
the one may be used to interpret the other. 


6. When the Code is ambiguous or uncertain it must be interpreted. 
7. For such interpretation the best guide will be the Code itself. 


8. If by collating the articles of the Code the interpretation of the article under 
discussion is still uncertain the most reliable guide will be the reports of the 
Commissioners. 

9. When the question is not concluded by reference to other articles of the 
Code or to the explanations of the codifiers, the next best guide will be the 
decided cases upon the point. 


10. When our article reproduces an article of the Code Napoléon, either 
verbatim, or with alterations of a character merely verbal, the view taken of the 
French article by the highest authorities in France is entitled to every respect by 
our courts. 


'6F. P. Walton, The Scope and Inter pretation of the Civil Code of Lower Canada (Mont- 
réal, 1907), a la page 80 et suiv. 

"Cette régle a son utilité dans les espéces, peu nombreuses maintenant, qui doivent 
se juger d'aprés les principes de l’ancien droit. Les contestations qui ont pris naissance 
depuis le Code sont jugées conformément aux dispositions du Code, que celles-ci soient 
ou non conformes a I'ancien droit. 
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11. When the question is not concluded by reference to the decisions here, 
or, in appropriate cases, by reference to the French commentators, the article 
must be interpreted in the light of its history. 


12. When a provision is derived from the French law it is to be interpreted 
by reference to French authorities, and when it is derived from the English law 
by reference to English authorities. 


Ces régles d’interprétation, je l’ai dit, sont accompagnées de renvois 
a la jurisprudence. Sur un point surtout je leur donne ma pleine ad- 
hésion. M. Walton souligne l’importance des rapports des codificateurs. 
Je crois méme que ces rapports ont une autorité plus grande que les 
travaux préliminaires sur lesquels on s’est toujours basé en France pour 
commenter le Code Napoléon. II n’y a pas de meilleur guide, en cas de 
doute, pour découvrir l’intention du législateur. I] ne faut pas oublier 
non plus que ces rapports ont été préparés et publiés en conformité de 
‘ordre méme de la Législature. Ils ont donc un caractére officiel, et 
déposés devant la Législature avec le projet du Code, ils l’ont guidée dans 
‘approbation qu'elle lui a donnée. Cependant le Conseil privé a le plus 
souvent négligé sinon refusé d’utiliser ce moyen d’interpréter le Code. 
J’y reviendrai. Pour le moment, je vais tacher d’exposer aussi fidéle- 
ment que possible la doctrine de ce haut tribunal sur l’effet légal du Code 
civil. Plus loin il sera question des autorités dont on se sert dans notre 
droit. 





























Doctrine du Conseil privé sur l’interprétation du Code. I\ y a deux 
récentes déclarations de ce haut tribunal que je rapporterai en premier 
lieu, celle de Lord Moulton dans la cause de Despatie v. Tremblay,'* et 
celle de Lord Sumner dans la cause de Quebec Railway Light, Heat and 
Power Company v. Vandry."® 

Lord Moulton (a la page 709) s’exprime comme suit: 





The essence of a Code, whether it relates only to a particular subject or is of 
a more general character, is that it is a new departure. The codifiers have no 
doubt the task of examining the various authorities on each point in order to 
come to a right conclusion from the conflicting decisions as to what is the law 
upon the subject and their duty is to embody the result in the corresponding 
clause of the Code they are framing. But when they have done this and the 
Code has become a statute, the question whether they were right or wrong in 
their conclusions becomes immaterial. From thenceforth the law is determined 
by what is found in the Code and not by a consideration of the conclusions which 
have been framed. 


Lord Moulton dit ‘‘the law is determined by what is found in the 
Code”’’. Cela se comprend parfaitement lorsque la formule du Code est 






1811921] 1 A.C. 702. 
11920] A.C. 662. 
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claire et précise. Mais si elle préte 4 équivoque, et aussi si elle contient 
une expression qui, dés avant le Code, avait acquis un sens différent du 
sens ordinaire et grammatical, la formule du Code doit étre interprétée, 
et pour trouver le mot de l’énigme il faut de toute nécessité remonter vers 
le passé. La loi alors n’est pas déterminée ou fixée par ce qu’on trouve 
dans le Code. Je suis persuadé du reste que telle était la pensée de Lord 
Moulton. Car le noble Lord reproduit immédiatement le passage bien 
connu du jugement de Lord Herschell dans la cause de Bank of England 
v. Vagliano Bros.,*° ot il s’agissait de la codification en Angleterre de la 
loi concernant les lettres de change. Lord Herschell disait: 
The purpose of such a statute surely was that on any points specifically dealt 
with by it the law should be ascertained by interpreting the language used instead 
of, as before, by roaming over a vast number of authorities. 


Et ailleurs Lord Herschell ajoutait: 


I think the proper course is in the first instance to examine the language of 
the statute and to ask what is its natural meaning, uninfluenced by any considera- 
tions derived from the previous state of the law, and not to start with inquiring 
how the law previously stood, and then, assuming that it was probably intended 
to leave it unaltered, to see if the enactment will bear an interpretation in con- 
formity with this view. 


Lord Watson, commentant ce langage dans la cause de Robinson v. 
Canadian Pacific Railway Company,” disait: 


Their Lordships do not doubt that, as the noble and learned Lord {Lord 
Herschell] in the same case indicates, resort must be had to the pre-existing law 
in all cases where the Code contains provisions of doubtful import, or uses lan- 
guage which had previously acquired a technical meaning. But an appeal to 
the earlier law can only be justified upon some such special ground. 


Le langage de Lord Sumner est au méme effet. II dit (& la page 672): 


The first step, the indispensable starting point, is to take the Code itself and 
to examine its words, and to ask whether their meaning is plain. Only if the 
enactment is not plain can light be usefully sought from exterior sources. Of 
course it must not be forgotten what the enactment is, namely, a Code of system- 
atised principles and rules, not a body of administrative directions or an insti- 
tutional exposition. Of course also the Code, or at least the cognate articles, 
should be read as a whole, forming a connected scheme; they are not a series of 
detached enactments. Of course, again, there is a point at which mere linguistic 
clearness only masks the obscurity of actual provisions or leads to such irrational 
or unjust results that, however clear the actual expression may be, the conclusion 
is still clearer that no such meaning could have been intended by the Legislature. 
Whether particular words are plain or not is rarely susceptible of much argument. 
They must be read and passed upon. The conclusion must largely depend on 
the impression formed by the mind that has to decide. 


211891] A.C. 107. 
21892] A.C. 481, a la page 487. 
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Il n’y a aucune difficulté 4 accepter la doctrine du Conseil privé telle 
qu’exposée ci-dessus sur l’interprétation du Code civil.” I] est élémen- 
taire de dire que ce qui est clair n’a pas besoin d’étre interprété. Mal- 
heureusement la loi la mieux rédigée contient des obscurités, le Code 
Napoléon lui-méme n'est pas a l’abri de ce reproche. Nos deux Codes 
nous avertissent alors—la disposition envisage l’interprétation des con- 
trats, mais la méme régle s’applique aux lois—que |’intention des parties, 
ou du législateur, ‘doit étre déterminée par interprétation plutét que par 
le sens littéral des termes... .’’ (notre article 1013). On doit donc alors 
faire prévaloir l’esprit sur la lettre de la disposition. La doctrine du 
Conseil privé est au méme effet. 


Abrogation des lois préexisiantes par le Code. 11 ne faut pas d’ailleurs 
négliger les articles 2613 et 2615 du Code. L’article 2613 dit en quels 
cas le droit existant doit étre censé abrogé; l'article 2615 s’occupe de 
différences entre les deux versions, anglaise et francaise, du Code. C'est 
une loi d’interprétation qui évidemment s’impose au Conseil privé lui- 
méme. 

S’agit-il alors du cas que suppose Lord Watson, ou il faut recourir a 
la loi préexistante pour expliquer une disposition équivoque ou obscure, 
l’article 2613 s’applique directement. Car, dit-il, les lois existantes lors 
de la mise en vigueur du Code sont abrogées dans les cas— 

ou il contient une disposition qui a expressément ou implicitement cet effet: 

ou elles sont contraires ou incompatibles avec quelques dispositions qu'il con- 
tient; 

ou il contient une disposition expresse sur le sujet particulier de telles lois. 

Il y a peu de cas d’abrogation expresse dans le Code. Je puis men- 
tionner entr’autres l'article 123 qui déclare que les sommations respec- 
tueuses aux pére et mére (par les enfants majeurs qui désirent se marier) 
ne sont plus obligatoires;* l’article 764 qui porte que les prohibitions et 
restrictions des donations et avantages par un futur conjoint dans le cas 
de secondes noces n’ont plus lieu; l'article 775 qui dit que les enfants ne 
peuvent réclamer aucune portion légitimaire 4 cause des donations entre- 
vifs faites par le défunt; l'article 812 qui écarte la survenance d’enfants 
au donateur comme cause légale de révocation d'une donation; et l'article 





“J'ai cité deux récentes déclarations du Conseil privé sur l'interprétation du Code 
et les observations de Lord Watson qui remontent 4 1892. II y a eu plusieurs autres 
observations ot on trouve toujours la méme distinction. Si la disposition du Code est 
complete par elle-méme et sans équivoque, les lois antérieures sont sans portée sur elle. 
Si le Code omet de traiter une matiére, ou s'il y a doute sur le sens d'un de ses articles, 
on peut se référer aux lois existantes soit pour l'interpréter soit pour suppléer a son 
silence. 

*L'ancien droit qui les exigeait était depuis longtemps chez-nous tombé en désuétude 
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944 qui refuse 4 la femme du grevé un recours subsidiaire sur les biens 
substitués pour la sfireté de son douaire ou de sa dot. 

L’abrogation implicite est plus fréquente. Elle consiste surtout a 
intercaler dans le Code une disposition nouvelle qui par 1a abroge |’an- 
cienne loi. Par exemple, l'article 1025 qui dit que le contrat d’aliénation 
d'une chose certaine et déterminée rend l’acquéreur propriétaire de la 
chose par le seul consentement des parties, quoique la tradition actuelle 
n'en ait pas lieu. D’ordinaire, et d’aprés les exigeances de la loi de codi- 
fication, les codificateurs indiquent l’article qui est de droit nouveau en 
l'insérant entre crochets. Mais il peut arriver que des crochets enca- 
drent un article qui n’est pas réellement de droit nouveau, ou qu'une 
disposition imprimée sans crochets innove a la loi préexistante. On 
trouvera une disposition de la derniére espéce a l'article 1463 que dit que 
la femme peut étre privée de son douaire pour cause d’adultére ou de 
désertion. Cette disposition n’est pas indiquée comme étant de droit 
nouveau. L’ancien droit privait la veuve de son douaire pour cause 
d’inconduite dans l’an de son deuil. Cette cause de déchéance n’étant 
pas mentionnée a l'article 1463, il faut dire qu'il y a eu ici abrogation 
tacite. D ailleurs le troisiéme cas de l'article 2613 s’applique. Le code 
contient une disposition expresse sur le sujet particulier de |’ancienne loi. 


Cas ont les versions anglaise et francaise du Code different. L’article 
2615 s’occupe du cas de différences entre les deux versions également offi- 
cielles et authentiques du Code, les versions anglaise et francaise. Ces 
différences sont assez fréquentes; on en découvre souvent, tant est diffi- 
cile l'art de la traduction, et quelquefois la Législature les corrige de son 
propre mouvement. 

Aux termes de l'article 2615 lorsque la différence se présente dans un 
article qui est déclaratoire du droit existant, on doit faire prévaloir ‘‘le 
texte le plus compatible avec les dispositions des lois existantes’’. Si elle 
se trouve ‘‘dans un article indiqué comme modifiant les lois existantes, le 
texte le plus compatible avec |l’intention de l'article, d’aprés les régles 
ordinaires d’interprétation doit prévaloir’’. 

Il y a d’abord a se demander si on ne peut concilier les deux textes, en 
les interprétant l’un par l’autre. L’article 2615 ne parle pas de ce moyen 
d'interprétation, sauf peut-étre quant aux dispositions qui innovent a 
l’'ancien droit. Mais les tribunaux y ont souvent recours. 

Je ne saurais en choisir un meilleur exemple que I'interprétation par 
le Conseil privé de l’article 1054 dans la cause mentionnée plus haut de 
Quebec Railway Light, Heat and Power Company v. Vandry.*4 


24(1920] A.C. 662. 
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Je citerai l'article 1054 en le comparant alinéa par alinéa 4a l'article 
1384 du Code civil frangais tel qu’il se lisait 4 l’époque de notre codifica- 
tion, mais j’intervertirai l’ordre des alinéas de l'article francais afin de 
rendre la comparaison plus facile 4 suivre. 


1054. Elle est responsable non seulement 
du dommage qu’elle cause par sa propre 
faute, mais encore de celui causé par la 
faute de ceux dont elle a le contrdle, et par 
les choses qu'elle a sous sa garde; 


Le pére, et aprés son décés la mére sont 
responsables du dommage causé par leurs 
enfants mineurs; 


Les tuteurs sont également responsables 
pour leurs pupilles; 


Les curateurs ou autres ayant légale- 
ment la garde des insensés, pour le dom- 
mage causé par ces derniers; 


L’instituteur et l’artisan pour le dom- 
mage causé par ses éléves ou apprentis 
pendant qu’ils sont sous sa surveillance 


La responsabilité ci-dessus a lieu seule- 
ment lorsque la personne qui y est assu- 
jettie ne peut prouver qu'elle n'a pu em 
pécher le fait qui a causé le dommage; 


Les maitres et commettants sont re- 
sponsables du dommage causé par leurs 
domestiques et ouvriers, dans l'exécution 
des fonctions auxquelles ces derniers sont 


employes. 


1384. (Alinéa ler) On est responsable 
non-seulement du dommage que |’on cause 
par son propre fait, mais encore de celu: 
qui est causé par le fait des personnes dont 
on doit répondre, ou des choses que l'on 
a sous sa garde. 

(Alinéa 2) _—_Le pére, et la mére aprés le 
décés du mari, sont responsables du dom- 


mage causé par leurs enfants mineurs 
habitant avec eux. 
(Alinéa 4) Les instituteurs et les arti- 


sans, du dommage causé par leurs éléves 
et apprentis pendant le temps qu’ils sont 
sous leur surveillance. 


(Alinéa 5 La responsabilité ci-dessus a 
lieu, 4 moins que les pére et mére, insti- 
tuteurs et artisans, ne prouvent qu'ils 
n'ont pu empécher le fait qui donne lieu a 
cette responsabilité 


(Alinéa 3 Les maitres et les commet- 
tants, du dommage causé par leurs domes- 
tiques et préposés dans les fonctions aux- 
quelles ils les ont employés. 


Il s’'agissait d’interpréter l'article 1054, et surtout la déclaration que 
la personne capable de discerner le bien du mal est responsable du dom- 
mage causé... par les choses qu'elle a sous sa garde, et aussi |’avant- 
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dernier alinéa du méme article, que j’appellerai la clause d’exonération, 
et qui commence, dans la version frangaise, par les mots ‘“‘la respon- 
sabilité ci-dessus’’, et dans la version anglaise par les mots ‘“‘the respon- 
sibility attaches in the above cases’. En d’autres termes la clause 
d'exonération s’applique-t-elle au premier alinéa, ou, comme on pouvait 
le prétendre, en s’autorisant de la version anglaise, seulement aux cas 
spécifiques ‘‘the above cases’’ du pére ou de la mére, des tuteurs, des 
curateurs ou autres ayant la garde des insensés, de l’instituteur et de 
l'artisan? L’alinéa correspondant de l'article 1384 nomme les personnes 
qu'il exonére, ce sont les pére et mére, instituteurs et artisans, de sorte 
que cette question d’interprétation a l’égard de la clause d’exonération 
ne pouvait se présenter en France. Lord Sumner, interprétant l'article 
1054 en s’aidant de |’expression de la version frangaise, ‘‘Ja responsa- 
bilité ci-dessus’’, décida que la clause d’exonération couvre le premier 
alinéa imposant au gardien la responsabilité du dommage causé par la 
chose dont il a la garde. Le gardien échappait donc 4a la responsabilité 
s'il prouvait qu’il n’avait pu empécher le fait qui a causé le dommage. 
Cette responsabilité, a ajouté Lord Sumner, est “‘a new liability,... a 
liability, unless in cases where the exculpatory paragraph applies, the 
defendant brings himself within its terms. There is a difference, slight 
in fact but clear in law, between a rebuttable presumption of faute and a 
liability defeasable by proof of inability to prevent the damage.” 

Cette formule était trop absolue. Dans la cause subséquente de 
City of Montreal v. Watt and Scott,” le Conseil privé y a fait une ‘‘addi- 
tion’’ et a déclaré que ‘‘unable to prevent the damage complained of 
means unable by reasonable means. It does not denote an absolute 
inability.” 

Si maintenant on confronte l'article 1054 de notre Code et l'article 
1384 du Code Napoléon, on voit que, en France, il n’y a pas exonération 
du gardien de la chose, car dans l'article 1384 l’exonération ne s’applique 
qu'aux personnes spécifiquement énumérées et le gardien n'est pas com- 
pris dans cette énumération. La jurisprudence frangaise trés récente 
est donc logique lorsqu’elle décide que le gardien n’échappe a la respon- 
sabilité qu’en prouvant soit la faute de la victime donnant lieu aux dom- 
mages, soit cas fortuit ou force majeure. Dans le cas de notre article, 
puisque la clause d’exonération s’applique au premier alinéa, le gardien 
se disculpe quand il établit que par des moyens raisonnables ‘‘by reason- 
able means” il n’aurait pu empécher le fait qui a causé le dommage. II 
n'est pas acculé a prouver soit la faute de la victime, soit cas fortuit ou 
force majeure. 


*8(1922] 2 A.C. 555. 
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Cette interprétation de l'article 1054, je l’ai dit, introduit dans notre 
droit le systéme de la responsabilité du fait des choses. II y avait déja 
plusieurs années qu'on appliquait ce systéme en France. 

A titre d’exemples maintenant il sera intéressant de mentionner quel- 
ques espéces ot une différence entre les deux versions du Code a donné 
lieu A une question d’interprétation. 

Il y a d’abord la cause de Exchange Bank of Canada v. The Queen.** 
Il s’agissait de l'article 1994 qui rend privilégiée la créance de la Couronne 
“contre ses comptables’’, expression que la version anglaise traduit par 
les mots ‘‘against persons accountable for its monies’. Le Conseil privé 
donna la préférence a la version frangaise, le mot ‘‘comptable’’ ayant 
acquis un sens spécial dans le vieux droit francais. C’était choisir ‘“‘le 
texte le plus compatible avec les dispositions des lois existantes’’ (art. 
2615). 

Autre cas. La prescription annale s'applique, aux termes de la ver- 
sion frangaise de l'article 2262, aux réclamations “‘pour dépenses d’hdtel- 
lerie et de pension’’. La version anglaise de cet article dit ‘for hotel and 
boarding-house charges’. La prescription annale éteint-elle donc toute 
créance quelconque pour frais de pension, ou seulement la créance d'une 


personne qui fait profession de tenir hétel ou maison de pension? La 
Cour d’appel a choisi la derniére alternative dans la cause de Naud v. 
Marcotte," décidant que la version anglaise de l'article 2262, paragraphe 4, 


s’harmonisait plus avec les dispositions de la loi existante lors de la con- 
fection du Code civil. 

Enfin, car je ne veux pas multiplier ces exemples, la Législature, en 
1930, de son propre mouvement, a adopté une loi (20 Geo. V, c. 98) pour 
corriger la version frangaise de l'article 1056. On se rappelera que les 
codificateurs ont ajouté cet article au Code dans la derniére révision 
qu’ils en ont faite aprés son adoption par la Législature. II n’en est pas 
question dans les rapports des codificateurs ni parmi les amendements 
que la loi 29 Vict., c. 41, faisait au projet de Code. On ne peut donc pas 
s'éclairer quant a l’intention des codificateurs en se référant, comme dans 
les cas ordinaires, 4 leur exposé de motifs. 

Or voici la différence entre les deux textes. La version francaise 
accorde l'action de l'article 1056 au conjoint de la victime et a ses pére, 
mére, et enfants. D’aprés le texte anglais cette action appartient a “‘his 
consort and his ascendant and descendant relations’. Les ascendants 
et les descendants, autres que les pére et mére et les enfants, ne sont pas 
mentionnés dans la version francaise. La Législature a donc modifié 





*611 App. Cas. 157. 
7R.Q. 9 B.R. 123. 
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cette version pour lui faire dire ‘‘son conjoint, et ses ascendants et des- 
cendants’’, ce que le texte anglais comportait déja. 

La question efit présenté un intérét considérable si elle se fit soulevée 
dans un procés. L’article 1056 était indubitablement la codification, 
pour le Bas-Canada, du chapitre 78 des Statuts refondus du Canada, 
1859, mais c’était un amendement de cette loi qui accordait l’action non 
seulement aux pére et mére, grand-pére et grand-mére, mais aussi au 
beau-pére et a la belle-mére. De plus elle reconnaissait le méme droit 
d'action au beau-fils et a la belle-fille. S’agissant donc d’une disposition 
modifiant une loi existante, il aurait fallu faire prévaloir ‘‘le texte le plus 
compatible avec l’intention de l'article, d’aprés les régles ordinaires d’in- 
terprétation”’ (art. 2615). Or comment aurait-on pu découvrir l’inten- 
tion de l’article que les rapports des codificateurs ne mentionnaient pas? 

Heureusement la Législature a tranché le noeud gordien, et nos tri- 
bunaux n’auront pas l’embarras de se prononcer sur un point assurément 
fort difficile. Elle aurait pu nous dire, cependant, si cette action appar- 
tient aux parents naturels aussi bien qu’aux parents légitimes. La Cour 
supréme, interprétant l'article 1056, a refusé ce recours aux parents 
naturels: Town of Montreal West v. Hough.2* La Cour d’appel avait été 
d’avis que la mére naturelle pouvait, sous l'article 1056, réclamer les 
dommages qu'elle avait éprouvés par la mort de son fils.?® 


III. La DoctTRINE ET LA JURISPRUDENCE 


Il sera question ici d’une mani¢re générale des autorités*® qu’on peut 
invoquer devant nos tribunaux. Si la rubrique ci-dessus est plus res- 
treinte, c’est que cette partie de mon article aura a discuter surtout la 
question de la doctrine et de la jurisprudence, car la pratique de nos 
tribunaux a cet égard parait différente de celle des tribunaux anglais et 
notamment du Conseil privé. 

On sait que par ‘“‘doctrine’’ on entend en France les opinions des 
jurisconsultes et commentateurs qui ont écrit des traités de droit. C'est 
dans ce sens également que, dans la Province de Québec, nous nous ser- 
vons de cette expression. 

La jurisprudence, d'une maniére générale, est l'ensemble des décisions 
des tribunaux sur une question de droit. Elle se distingue de la force 
obligatoire qu'on reconnait a la décision d'un tribunal trés élevé, comme 


*8(1931] S.C.R. 113. 

2°R.Q. 48 B.R. 456. 

“Dans le droit anglais le mot ‘‘authority” s’entend principalement d'un arrét ou 
précédent qui, s'il s’applique a l’espéce, est obligatoire pour le juge. Tel que je l'en- 
visage ici il a un sens plus général. 
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le Conseil privé ou la Cour supréme du Canada, car alors qu’on dit 
couramment qu’une seule décision ne forme pas une jurisprudence, cette 
décision néanmoins peut étre obligatoire pour le juge. L’effet dans ce 
cas est le méme qu'on soit en présence d’une jurisprudence établie ou 
d'une décision qu'on ne peut méconnaitre. 


Les autorités. L'avocat dans la Province de Québec peut appuyer 


son argumentation sur les autorités suivantes: 

1. Le texte du Code qui régit l’espéce; ce texte Jui suffit s’il est clair 
et s'il porte directement sur le cas en litige; 

2. Si ce texte est équivoque et a besoin d’interprétation, les rapports 
des codificateurs qui indiquent d’une mani¢re générale la volonté du 
législateur; quelquefois, pour dissiper le doute, on se reporte aux ancien- 
nes lois qui ont donné lieu au texte du Code; 

3. Les opinions d’auteurs anciens ou nouveaux, y compris les com- 
mentateurs du Code Napoléon, lorsque l'article de notre Code est sem- 
blable 4 un article du Code frangais. 

+. La jurisprudence des arréts, méme la jurisprudence francaise 
lorsqu’elle applique un texte de loi semblable au ndtre. 

5. Si le texte en question.vient du droit anglais, ou common law, les 
auteurs qui l’ont commenté et les arréts des tribunaux anglais. 

Quelques observations seront utiles a l'égard de ces différentes caté- 
gories d’autorités. 


Le texte du Code peut a la vérité se distinguer d’une simple autorité. 
S'il est clair et s’il s'applique a l'espéce, il cl6t le débat. On n’a pas besoin 
d’autre chose et i] serait superflu de le commenter. I) est concluant par 
lui-méme. 

Lorsque le texte du Code est obscur ou équivoque, il doit étre inter- 
prété Rappelons ici l'observation de Lord Sumner que j’ai rapportée 
plus haut: ‘There is a point where mere linguistic clearness only masks 
the obscurity of actual provisions or leads to such irrational or unjust 
results that, however clear the actual expression may be, the conclusion 
is still clearer that no such meaning could have been intended by the 
Legislature.’’ Dans un tel cas encore le texte doit ¢tre interprété, ce qui 
n'est pas toujours facile. Remarquons en outre que lorsque le texte a 
déja été interprété par un tribunal d’appel de dernier ressort ou dont les 
arréts soient obligatoires pour le juge, l’interprétation fait corps avec le 
texte, et ce texte doit étre appliqué tel qu’interprété. Ce serait en vain 
alors que le juge dirait que le texte seul l’oblige, car le texte comprend 
l’interprétation qui lui a été donnée. 

J'ai indiqué plus haut quelques régles d’interprétation. Je veux 
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insister encore sur l’autorité qu’on doit reconnaitre dans ce cas aux 
rapports des codificateurs. On en a toujours fait usage dans la Province 
de Québec ainsi qu’é la Cour supréme pour découvrir l’intention du 
législateur. Nos juges disent souvent que ces rapports fournissent le 
meilleur commentaire du texte. Il n'y a pas d’analogie entre ces rap- 
ports et les débats au Parlement dont on ne peut faire état devant les 
tribunaux. J'ai déja dit que les rapports des codificateurs ont un carac- 
tére officiel. Il n’y a pas lieu de croire qu’on cesse jamais de s’en servir 
chez-nous. Certainement le fait de s'y référer ne constitue pas, dans 
notre systéme juridique, une erreur de droit. 

Je dois noter toutefois que le Conseil privé ne voit pas avec faveur 
l‘usage de ces rapports. Dans la cause de Symes v. Cuvillier' Sir 
Montague E. Smith disait: 


The only authority which the learned counsel could invoke is that of the 
Commissioners charged with the preparation of the Canadian Civil Code, who 
in their Report state the law very nearly in the terms of the Ordinance of 1731, 
to which, indeed, they refer. This authority is no doubt entitled to respect; but 
the opinion of the Commissioners has not the weight of a judicial opinion, pro- 
nounced after discussion and argument... . 


Dans la cause de Despatie v. Tremblay, Lord Moulton observait: 


If it were permissible to regard the intention of the codifiers as expressed by 
their reports, their intention to leave the law unchanged would be equally evi- 
dent, but this is a dangerous and doubtful proceeding and their Lordships decline 
to adopt it. The proper course is to look at the article itself. 


Dans l'espéce envisagée par Lord Moulton, i] s’agissait de l'article 
127 de notre Code, qui dit que les autres empéchements (de mariage), 
admis d’aprés les différentes croyances religieuses, comme résultant de 
la parenté ou de l'affinité et d’autres causes, restent soumis aux régles 
suivies jusqu’ici dans les diverses églises et sociétés religieuses. On 
pouvait bien trouver dans cette disposition Il’indication que la Légis- 
lature voulait laisser la loi telle qu'elle était auparavant. Cependant, en 
principe général, si la loi est obscure ou équivoque, il est peu probable 
qu’on puisse trouver dans le texte méme des indices de la volonté du 
législateur. Quand il s’agit d’une disposition de droit nouveau, et qu’il 
v a des différences entre les deux versions officielles du Code, il faut faire 
prévaloir “‘le texte le plus compatible avec l’intention de l’article’’ (art. 
2615). Or ot peut-on trouver |’intention du nouvel article si ce n’est 


dans l’exposé des motifs des codificateurs?** 


"5 App. Cas. 138, a la page 158. 

{1921} 1 A.C. 702, a la page 711. 

On sait qu'il était loisible aux Codificateurs de proposer des amendements aux lois 
existantes et qu’alors ces amendements devaient étre ‘‘accompagnés des raisons sur 
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Le but de cette étude est d’exprimer avec toute déférence possible 
mon opinion personnelle. Je me permettrai donc d’insister sur ce que 
je viens de dire. L'usage des rapports des codificateurs pour découvrir 
la volonté du législateur existe chez-nous depuis la confection du Code. 
Je soumets qu’il est conforme non seulement a une pratique judiciaire 
constante, mais encore aux méthodes qu’emploie le droit civil partout ot 
il forme le droit commun. La pratique du droit anglais est différente, je 
le reconnais, mais dans une matiére comme celle-ci, notre droit a des 
méthodes qui lui sont propres. 

A l'objection que |’opinion des codificateurs ne s'est pas exprimée, 
comme celle d’un juge, aprés discussion et argumentation contradictoire, 
je crois qu'il suffit de dire qu'on n’invoque pas chez-nous cette opinion 
comme décision d’une question de droit, mais seulement, et en cas de 
doute uniquement, comme indiquant I'intention du législateur. 


Les mémes observations s’appliquent a la doctrine et a la juris- 
prudence. Je les classerai donc ensemble. 

Quant A la doctrine, c’est-a-dire les opinions des auteurs, de tout 
temps on l’a invoquée chez-nous et a la Cour supréme du Canada, et les 
juges Ja citent dans leurs jugements. Remarquons-le, cependant, per- 
sonne ne croit que l’opinion d'un auteur quelconque, méme le plus con- 
sidérable, soit obligatoire pour le tribunal. Le Conseil privé dit que ce 
n'est pas une “binding authority’. Tout Je monde l’admet. Mais cela 
peut constituer une autorité de raison, ce qu’on appelle souvent raison 
écrite. Alors si le juge lui reconnait cette qualité, il peut s’en inspirer 
dans les cas ov il lui faut chercher des éclaircissements en dehors de la 
lettre stricte d'un article du Code, et ces cas se présentent bien fréquem- 
ment. Il n’y a certainement pas la erreur de droit. 

On me permettra d’ajouter que la littérature légale francaise est d'une 
richesse incomparable. De tout temps elle a influencé la jurisprudence 
francaise. De tout temps aussi on y a eu recours ici. Je dirai méme 
que dans un grand nombre de cas, elle est indispensable pour la décision 
de nos causes. 


On peut demander quels sont les auteurs qui jouissent le plus d'autor- 
ité chez-nous. Je mettrais en premiére ligne Pothier® qui a toujours été 
considéré chez-nous comme le prince des jurisconsultes. Son traité des 
Obligations fut publié en 1761, aprés la Conquéte, mais le droit qu’il com- 


lesquelles ils sont fondés” (S.R.B.C., c. 2, art. 6). En accueillant l'amendement la 
Législature a accepté les raisons qui le motivaient. 

‘Il est intéressant de noter que les juges anglais ne se privent pas de citer Pothier 
a l'occasion. Voy. les causes de Taylor v. Caldwell, 3 B. & S. 826; Young v. Grote, 4 
Bing. 253. Ce sont deux “leading cases”’. 
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mentait était notre droit. Son nom se trouve fréquemment dans nos 
plus anciens recueils d’arréts, et les codificateurs le citent 4 la suite d’un 
trés grand nombre d’articles du Code. On peut reconnaitre une autorité 
presque égale 4 Domat et aux grands répertoires de jurisprudence publiés 
vers la fin du dix-huitiéme siécle. Aprés la promulgation du Code 
Napoléon l’ére des grands commentateurs francais a commencé. En 
France, je l’ai déja dit, il y a eu diverses écoles d’interprétation du Code. 
Presque tous nos avocats et magistrats se sont formés a l’école de l’exé- 
gése, la premi¢re en date. L’école moderne est beaucoup plus osée et ne 
se fait pas faute de devancer les textes. Ce sont des considérations 
d'utilité sociale qui l’inspirent. Elle influence surtout la jurisprudence 
francaise la plus récente qui érige de véritables constructions ou syst¢mes 
juridiques, tels que l’abus des droits et l’enrichissement sans cause. II 
est a prévoir que ce mouvement avancé aura des échos chez-nous, mais 
son influence n’a pas été trés considérable jusqu’éa ce moment. 

Je ne tenterai pas de faire une énumération des auteurs modernes qui 
sont en faveur dans notre monde judiciaire; je constate cependant que 
de nouveaux noms remplacent ceux de nos favoris d’autrefois. Chacun 
a sans doute ses préférences. 

Dans cette Province nous n’avons eu que deux commentaires com- 
plets du Code, c’est-a-dire de la partie de ce Code qui forme le droit civil 
proprement dit: le cours de feu le juge Sir Francois Langelier en six 
volumes et mon ouvrage en neuf volumes. I] y a cependant bon nombre 
de traités spéciaux bien estimables. 

Je crois que, dans la Province de Québec, les opinions des grands 
jurisconsultes et commentateurs seront toujours recues devant nos tri- 
bunaux. Notre systéme juridique, héritier du droit romain et fondé sur 
la raison, l’exige. L’étude des principes posés dans le Code a donné lieu 
sur maintes questions 4 un partage d’avis. Il y a, par exemple, la ques- 
tion de savoir si l’effet déclaratif du partage (art. 746) s'applique aux 
choses incorporelles, comme les créances, question vivement contro- 
versée. Comment nos tribunaux pourraient-ils se prononcer sur ces 
controverses s’il leur était interdit de prendre connaissance des motifs 
des auteurs qui discutent ces problémes? 

J'ai déja dit que le Conseil privé suit une autre pratique, qui est celle 
des tribunaux anglais, et qui exclut les opinions d’auteurs. I sera utile 


de citer quelques-unes de ses déclarations qui s’'appliquent a la fois a la 
doctrine et 4 la jurisprudence frangaises. 

La premiére en date est celle de Sir James Colville dans la cause de 
Herse v. Dufaux:* 


The works of learned French authors, whether written before or after the 
promulgation of the Code Napoléon are useful only in so far as they explain what 


*6(1872) L.R. 4 P.C., a la page 489. 
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may be ambiguous or doubtful in the Canadian Code. They cannot control its 
plain letter or express provisions. 


Dans la cause de McArthur v. Dominion Cartridge Company, Lord 
Macnaghten disait: 


As recent French decisions though entitled to the highest respect and valuable 
as illustrations, are not binding authority in Quebec, the learned counsel at the 
bar very properly abstained from examining in detail the cases referred to by 
Girouard, J. 


Dans la cause de Maclaren v. Attorney General for Quebec,** Lord 
Moulton s'est exprimé comme suit: 


The connection between Canadian law and French law dates from a time 
earlier than the compilation of the Code Napoléon, and neither its text nor the 
legal decisions thereon can bind Canadian Courts or even affect directly the duty 
of Canadian tribunals in interpreting their own law. 


Il y a évidemment une certaine gradation entre ces déclarations. Je 
pourrais accepter celle de Sir James Colville, car lorsque le texte est 
clair (‘‘its plain letter or express provisions’) et qu'il s'applique a l’espéce, 
il n’y a plus rien A dire. Les deux autres nécessitent quelques observa- 
tions que je ferai plus loin. 

Dans le moment je veux signaler au moins une décision du Conseil 
privé ot ce haut tribunal a invoqué l’autorité de Pothier et de Dalloz 
pour décider une de nos causes. C’est celle qu’a prononcée Lord Davey 
dans l'affaire de Keiffer v. Le Séminaire de Québec.®*> Le Séminaire était 
propriétaire d'un terrain qui dans son état naturel recevait les eaux qui 
s’écoulaient d'un terrain plus élevé appartenant a Keiffer. Le Séminaire 
avait loué son terrain 4 un nommé Bellew, avec promesse de le lui vendre, 
et le locataire y avait exécuté des travaux qui l’exhaussaient et empéch- 
aient ainsi les eaux de s'écouler de la propriété de Keiffer. I] fut jugé 
que Bellew n’étant pas le préposé du Séminaire, ce dernier n'était pas 
responsable de son fait. Se basant sur |'autorité de Pothier et du Réper- 
toire de Dalloz, Lord Davey décida aussi que le Séminaire n’était pas 
obligé d’exécuter des travaux pour permettre |'Gcoulement des eaux, mais 
seulement de souffrir que Keiffer fit lui-méme ces travaux a ses frais, sauf 
son recours contre Bellew.*? 

Je suis trés respectueusement d’avis qu'une partie considérable des 
contestations qui se soulévent devant nos tribunaux exigent l'étude de la 


611905] A.C. 72, a la page 77. 

711914] A.C. 258, A la page 279. 

*811903] A.C. 85 

Lord Davey s’étonna de ne pas trouver dans le Code civil une disposition s’appli- 
quant A cecas. J'ai déja fait remarquer que le Code se contente souvent de poser une 
régle générale sans en tirer les déductions que cette régle comporte. Je crois, cependant, 
que l’on aurait pu appliquer dans Il’espéce les articles 553 et 554 du Code. 
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doctrine francaise. Cela peut arriver quand c’est cette doctrine qui a 
guidé nos codificateurs ou lorsqu’elle commente un article du Code frangais 
semblable au nétre. 

Il en est de méme de I’autorité de la jurisprudence. En premiére 
ligne on peut mettre les décisions du Conseil privé et de nos tribunaux. 
Cependant la jurisprudence frangaise, surtout celle de la Cour de cassa- 
tion, est trés utile quand la méme disposition légale se trouve dans les 
deux Codes. Du reste nos tribunaux s’en sont toujours servis. II est 
bien entendu que cette jurisprudence frangaise ne lie pas nos tribunaux, 
c'est uniquement une autorité de raison, et c’est a ce titre qu’on l’invoque. 

Comme cette question de l’usage qu'on fait ici de la doctrine et de la 
jurisprudence frangaises est d’une importance majeure pour nous, on me 
permettra, avec beaucoup de déférence, mais aussi avec pleine franchise, 
d'exprimer ma pensée tout enti¢re. Envisageant la doctrine en méme 
temps que la jurisprudence frangaises, je ne crois pas, comme le dit Lord 
Moulton, qu’elles ne peuvent “affect directly the duty of Canadian 
tribunals in interpreting their own law’’. Quand notre Code a emprunté 
une disposition au Code Napoléon, et, plus généralement, lorsque nos 
deux Codes ont suivi la tradition je pourrais dire immémoriale du droit 
francais, je soumets que c’est Je droit indiscutable de nos tribunaux de 
s‘aider de cette doctrine et de cette jurisprudence pour juger les espéces 
qui leur sont soumises. 

I] en est autrement sans doute, et je l’ai reconnu, dans le droit anglais, 
car ce droit est fondé sur les décisions judiciaires et les statuts. II s’en- 
suit que seuls ces décisions ou ces statuts sont matiére a discussion en 
Angleterre dans un débat judiciaire. Et une décision, observait Lord 
Halsbury,* “‘is only an authority for what it actually decides. I entirely 
deny that it can be quoted for a proposition that may seem to follow 
logically from it. Such a mode of reasoning assumes that the law is 
necessarily a logical code, whereas every lawyer must acknowledge that 
the law is not always logical at all.” 

Le droit civil, au contraire, est un syst¢me logique. Toutes les consé- 
quences normales d'une régle de droit sont comprises dans la régle elle- 
méme. Cela autorise le procédé de raisonnement connu sous le nom de 
déduction.* Or supposons qu'une contestation se présente ot il soit 


Ouinn v. Leatham, {1901} A.C. 495, a la page 506. 

"'C’est bien ainsi que les codificateurs ont envisagé le code qu’ils avaient préparé. A 
la fin de leur premier rapport (a la page 29), contenant le titre des Obligations, ils 
s'expriment comme suit: ‘‘Au reproche qu’on pourrait peut-étre faire que ce titre 
devrait contenir des choses qui ont été omises, on peut répondre qu'il est toujours difficile 
de déterminer d’une maniére exacte la quantité de détails qui est convenable ou utile 
en matiére de codification. Tout code de lois, quelque complet qu'il puisse étre, suppose 
nécessairement l’existence obligée de certains principes fondamentaux sur lesquels doit 
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question d'une conséquence d'un principe énoncé par le Code, et que la 
méme régle existe dans le Code Napoléon, méme c’est 4 ce Code que le 
législateur chez-nous l’a empruntée. Dans un tel cas, on a toujours cité 
devant nos tribunaux les décisions francaises qui ont déduit la méme 
conséquence de cette régle de droit. Pourquoi nos tribunaux ne pour- 
raient-ils pas s’aider de ces solutions pratiques? L’article 541 du Code 
de procédure exige que les juges indiquent dans leurs jugements ‘“‘les 
motifs de la décision”’. Or voila leurs motifs, 

Je vais en donner un exemple pratique. Parlant des dommages- 
intéréts que doit le vendeur 4 raison des vices cachés de la chose vendue, 
les articles 1527 et 1528 s’expriment comme suit: 


1527. Si le vendeur connaissait les vices de la chose, il est tenu, outre la resti 
tution du prix, de tous les dommages-intéréts soufferts par l'acheteur. 

Il est tenu de la méme maniére dans tous les cas oti il est légalement présume 
connaitre les vices de la chose. 
1528. Sile vendeur ignorait les vices de la chose, ou n'est pas légalement présumé 
les avoir connus, il n’est tenu envers l’acheteur qu’au remboursement du prix et 
des frais occasionnés par la vente. 


Le Code ne dit pas dans quel cas le vendeur est légalement présumé 
connaitre les vices de la chose vendue. Pour le savoir, force nous est de 


remonter 4 Pothier (Vente, nos 213 et suiv., et Obligations, no 163 
Voici en résumé la doctrine de Pothier. I] enseigne qu'il y a un cas ot 


le vendeur, méme lorsqu’il ignorait absolument le vice de la chose vendue, 
est néanmoins tenu de la réparation du préjudice que ce vice a causé a 
l’acheteur dans ses autres biens; c'est le cas, dit-il, ob le vendeur est un 
ouvrier ou un marchand qui vend des ouvrages de son art, ou du com- 
merce dont il fait profession. La raison en est que l'ouvrier, par la pro- 
fession de son art, spondet peritiam artis. Son impéritie ou défaut de 
connaissances, loin d’@tre une excuse, est une faute: imperitia culpae 
annumeratur. 

Peut-on interpréter et appliquer ces deux articles sans s‘aider de la 
doctrine de Pothier? Evidemment non. 

La Cour supréme a été saisie de cette méme question dans une cause 
de Samson et Filion v. Davie Shipbuilding and Repairing Company.” Le 
jugement, prononcé par feu le juge-en-chef Anglin au nom de la Cour, est 
rempli de renvois 4 la doctrine et a la jurisprudence francaises. Aucun 


reposer et se soutenir toute législation positive, et il n'y a ni soin ni prévision qui puisse 
assurer une précision et un développement tels que tout procédé de raisonnement et de 
déduction basée sur ces principes et sur l'expérience et la science qui ne se trouvent pas 
dans la loi écrite, devienne inutile.” 

#(1925] S.C.R. 202. 
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tribunal n’aurait pu décider cette cause sans au moins se référer a 
Pothier.* 

Je pourrais citer encore un grand nombre de cas ot il serait difficile, 
pour ne pas dire impossible, de juger une cause sans |'aide de la doctrine 
ou de la jurisprudence frangaises. 

Sommairement, je mentionnerai la cause de Tremblay v. Guay,“ ou 
j'ai prononcé le jugement de la Cour supréme, et ot j'ai trouvé les motifs 
de la décision dans l’ouvrage de Baudry-Lacantinerie et Chauveau (Biens 
no. 372). L’espéce est bien intéressante. 

Je puis signaler également une autre décision de la Cour supréme, 
Town of Montreal West v. Hough, ow il est question de |’interprétation 
de l'article 1056 du Code. 

Si nous ne pouvions dans nos causes nous aider au besoin de la doctrine 
et de la jurisprudence frangaises, notre droit civil se verrait virtuellement 
réduit au texte du Code et aux décisions du Conseil privé et de nos tri- 
bunaux. Ce serait un malheur pour nous. 

Chaque systéme juridique a sa méthode qui seule luiconvient. On ne 
doit pas lui appliquer les méthodes d’un autre systéme, pas plus qu'on ne 
doit lui imposer des principes étrangers a l'économie de son droit. Dans 
la Province de Québec nous suivons le mode de raisonnement qui a tou- 
jours prévalu dans le droit civil en France et 4 Rome. L'autorité qu'on 
reconnaissait aux réponses des jurisconsultes (responsa prudentium) dans 
le droit romain est indiscutable. Toute notre tradition juridique re- 
pose sur cette conception. 


Ceci améne une autre question qui n'est pas sans importance. Dans 
nos causes de la Province de Québec les avocats quelquefois font feu de 
tout bois. Il leur arrive méme d’appuyer leur argumentation sur des 
décisions anglaises ou américaines. J’ai toujours condamné cette pra- 
tique qui me parait offrir des dangers pour |’intégrité de notre droit. 

Je note les décisions suivantes de la Cour supréme: Colonial Real 
Estate Company v. La Communauté des Soeurs de I’ Hépital Général de 
Montréal ;*" Desrosiers v. The King;** et Mile End Milling Company v. 
Peterborough Cereal Company.*® 


“La méme question a été discutée par la Cour supréme dans les causes de Ross v. 
Dunstall et Ross v. Emery, 62 S.C.R. 393. Ce cas ressemble a celui cité plus haut de 
Keiffer v. Séminatre de Québec, o Lord Davey, ne trouvant au Code une disposition 
s'appliquant a l'espéce, s’est reporté 4 Pothier et 4 Dalloz. 

441929] S.C.R. 29. 

[1931] S.C.R. 113. 

‘6Voy. Hunter, Roman Law in the Order of a Code (London, 1876), a la page xliii. 

4757 S.C.R. 585. 

“60 S.C.R. 105. 

911924] S.C.R. 120. 
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Dans la cause de Desrosiers le sommaire de l’arrétiste dit: ‘‘English 
cases should not be cited as authorities in cases from the Province of 
Quebec which do not depend upon doctrines derived from the English 
law.”’ Il y était question des articles 1716 et 1727. Le savant juge de 
la Cour d’échiquier avait cru pouvoir adopter les solutions du droit 
anglais dans l’interprétation de ces articles pour la raison, disait-il, qu’ils 
différent des dispositions correspondantes du Code Napoléon et qu’ils 
avaient été empruntés 4 Pothier et au droit anglais. Le jugement fut 
infirmé par la Cour supréme. Sur la question en litige—le droit du 
créancier, qui a traité avec un mandataire agissant en son propre nom 
sans dévoiler le nom de son mandant, de recourir contre l’un ou l’autre 
le droit anglais, au cas ou le créancier avait déja pris jugement contre le 
mandataire, lui refusait un recours contre le mandant; notre droit, au 
contraire, lui accordait ce recours sans égard a ce jugement, suivant en 
cela la doctrine de Pothier (Mandat, no. 88). Du reste, l'article 1716 
rend le mandataire, qui traite en son nom, personnellement responsable 
envers les tiers, ‘‘sans préjudice aux droits de ces derniers contre le man- 
dant’’. Sur un autre point il y a conflit entre les deux droits. Dans le 
droit anglais le jugement obtenu par le créancier opére novation; on dit 
alors que le droit d'action transit in rem judicatam. Dans notre droit, 
au contraire, le jugement ne fait jamais novation, et la cause d'action 
primitive subsiste tant qu'elle n'a pas été éteinte par un paiement ou 
autre cause d’extinction des obligations. On voit donc l’importance 


qu'il y avait dans l’espéce a lui appliquer la doctrine de notre propre 
droit. 


Autrefois, dans la Province de Québec, quelques juges appliquaient a 
une action en responsabilité 4 raison d'un quasi-délit, la doctrine anglaise 
de la ‘‘contributory negligence’’, pour refuser au demandeur négligent tout 
recours contre le défendeur également négligent. I] en fut ainsi dans 
une cause de Moffette v. Grand Trunk Railway Company of Canada,°° 
jugée par la Cour de revision. Aujourd’hui on applique a un tel cas la 
doctrine, conforme aux principes de notre droit, de la faute commune. 
Le Conseil privé reconnait cette doctrine: Canadian Pacific Railway 
Company v. Fréchette.*' 

On voit donc facilement que ce n'est pas chez-moi une crainte illu- 
soire que de considérer comme éminemment dangereuse la pratique de 
citer des causes anglaises ou américaines dans les procés qui originent 
dans la Province de Québec et ot il est question de dispositions de notre 
Code qui viennent du droit francais. Je suis enti¢rement de l’avis de M. 


°(1866) 16 L.C.R. 231. 
5111915] A.C. 871. 
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Walton quand il dit: “As a general rule, it is best to keep the French law 
pure and the English law pure, and not to blend them.”” 

Pour compléter ce que j’ai a dire sur ce sujet, je veux donner un autre 
exemple, celui de la Louisiane. Comme nous, la Louisiane a un Code 
civil qui s‘inspire largement du Code Napoléon. Pour une édition de ce 
Code le juge Eugene D. Saunders a écrit une préface qui nous renseigne 
suffisamment sur le droit civil qu’on applique dans cet Etat. J’en cite 
un passage important. 


9 


The Civil Code of Louisiana is, then, a composite body of legislation deriving 
its principles mainly from the compilation known as the Code Napoleon, and to 
some extent and in very important particulars from the common law of England. 
The study of the writings of French commentators and jurists would unques- 
tionably be of the greatest benefit to the student of Louisiana law, but it is not 
absolutely indispensable to the mere practitioner. The Supreme Court of 
Louisiana has constantly disregarded the French and Roman sources of Louisiana 
law, although referring to them in terms of unmeaning praise. Roman law has 
never been scientifically and thoroughly taught in Louisiana and so little atten- 
tion is paid to French law that members of the Bar are not even required to be 
able to read French, or to have any knowledge of even the most elementary 
legal literature relating to the Code Napoleon. The Supreme Court has always, 
as a matter of fact, taken the position that the Civil Code of Louisiana is a 
statute to be construed and interpreted by the rules which generally govern in 
the construction of statutes, and these rules of interpretation have been sought 
in the common law. 

The law of Louisiana contained in the Civil Code can hardly be said to have 
now any appreciable connection with the law of Rome. The course of legal 
development in this State has been such that its connection with the law of 
France has been constantly diminishing, and is, to-day, almost non-existent, and 
will cease completely in a few years unless a higher standard of legal education 
is required by the Legislature, or by the Supreme Court. The bulk of the prac- 
tical law now in force in Louisiana is derived from common-law sources, or from 
Louisiana statutes. That is, in very much the greater number of cases that 
come before the Courts for trial, the law involved is common law only, and the 
only legal literature cited is the legal literature of common-law States, or of 
England. The citations of even French authorities to-day are extremely rare 
and are made with an uncertainty which indicates plainly enough the little 
importance which the Supreme Court attaches to the legal literature of France. 
This is much to be regretted. There is probably no legal literature in the world 
so rich and instructive as that of modern France. There is certainly none which 
has so many points of contact with the law of Louisiana, and none which could 
assist the Bench and Bar of Louisiana in anything like the same degree, if it were 
habitually studied and consulted. It is to be hoped that the intimate relations 
that once existed between the law of Louisiana and the law of France may—to 
some extent, at least—be renewed in the future.® 


“Ouvrage cité, a la page 132. 

Ce passage se trouve dans une préface historique de la 2iéme édition du Code Civil 
de la Louisiane par le juge Eugene D. Saunders publiée en 1920. Le premier alinéa se 
trouve 4 la page xxviii de la préface et le deuxiéme alinéa commence A la page xxix. 








134 THE UNIVERSITY OF TORONTO LAW JOURNAL 


Quelques dispositions de notre Code étant tirées du droit anglais 
par exemple les articles 1735-1754 concernant les courtiers, facteurs, et 
autres agents de commerce—je suivrais la méme régle, et quand la dis- 
position demande a étre interprétée, ou généralement a l’égard de son 
application, je chercherais des éclaircissements dans le droit anglais. Le 
Conseil privé, il est vrai, ne recoit pas les opinions d’auteurs, mais nos 
tribunaux se sont toujours montrés moins exclusifs. La grande question 
est de savoir si on a de fait emprunté la régle au droit anglais, auquel cas 
il faut la prendre avec l'interprétation qu'elle y avait regue. C'est 1a un 
canon d’interprétation admis par tout le monde. Bien entendu si le 
texte est clair, la seule question qui reste est de savoir s'il s’applique a 
l’espéce 


Autorités des arréts dans la Province de Québec.* La régle stare decisis 
est d’origine anglaise. Elle est logique dans le droit anglais, of la loi se 
compose surtout de décisions judiciaires; or les tribunaux doivent 
s‘incliner devant la loi. Il faut aussi avoir égard au rang de la cour dont 
on invoque l’autorité. Ainsi la décision d'un tribunal de dernier ressort, 
comme la Chambre des Lords, oblige tous les autres tribunaux et cette 
chambre elle-méme. Souvent la Cour d'appel en Angleterre se voit 
forcée d’accepter un jugement d'une autre Cour d’appel, qu'elle croit mal 


M. George A. Wilson, Rédacteur de la Tulane Law Review, a bien voulu commenter 
le passage cité dans le texte. Je crois qu'il n’est que juste de reproduire ici un extrait 
de la lettre qu’il m'écrivait le 18 janvier 1935: ‘‘Judge Saunders was indeed an authority 
on the law and legal history of Louisiana, and may properly be quoted as such. How- 
ever, during the past few years there has been a renewed interest in the civil law on the 
part of many of the better members of the bench and bar. This movement has been 
fostered by the Tulane College of Law, where particular emphasis is being placed upon 
civilian technique and methodology. Concrete evidence of this is seen in the publication 
of the Tulane Law Review, which began in 1929 and is devoted to the civil law, 
comparative law, codification, and statutory interpretation. The revival of interest 
has, of course, taken place subsequent to the publication of Judge Saunders's edition 
of the civil code—much of it, since 1927, at which time the present administration of the 
Tulane College of Law began. It cannot be denied, however, that the rank and file of 
Louisiana courts and lawyers are unlearned in the civil law and are inclined to scoff at 
any suggestion that common-law authorities and technique are not all-important. 
I recall from memory the following recent decisions in which the court relied sub- 
stantially, if not entirely, upon civilian authorities: Straus v. City of New Orleans, 
166 La. 1035; 118 So. 125 (1928); In re Canal Bank & Trust Company, 178 La. 961; 
152 So. 578 (1934); Yancey v. Maestri, 155 So. 509 (La. App. 1934); Johnson v. Butter- 
worth, 180 La.; 157 So. 121 (1934). A search through recent reporter volumes un- 
doubtedly would reveal many more instances of the same thing.”’ 

4]’ai traité cette question dans la Canadian Bar Review, vol. III, 4 la page 1 et suiv. 
Cela me permettra d’étre bref, car je n'ai réellement rien A ajouter a cette étude. Il 
suffira de formuler quelques conclusions assez générales 
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fondé. Dans un tel cas la Chambre des Lords, si la cause lui est déférée, 
tranche définitivement le débat. 

La régle stare decisis n'a jamais été formellement introduite dans la 
Province de Québec. Elle est traditionnelle en Angleterre et dans les 
autres pays de common law. On ne peut dire que cette tradition ait été 
acceptée par nos tribunaux a l’égard des arréts de notre Cour d’appel, ni, 
4 plus forte raison de ceux des tribunaux de premiére instance. Notre 
Cour d'appel, depuis l’abolition de la Cour de revision, se compose de 
douze juges. Comme elle si¢ge avec cinq juges seulement, il n'est pas 
impossible que des conflits se produisent lorsque la composition de la 
Cour change. 

Si la régle stare decisis ne fait pas partie de notre droit, on ne peut 
dire qu'il y ait erreur de droit 4 ne pas accepter comme définitif un juge- 
ment de la méme cour différemment constituée. Pour la Cour supé- 
rieure, qui si¢ge en premi¢re instance avec un seul juge, il n'est pas rare de 
trouver des jugements contradictoires. On peut dire, toutefois, que 
l'existence de jugements contradictoires entrainera t6t ou tard une inter- 
vention législative, ou bien un appel a un haut tribunal, et qu’ainsi on en 
arrivera A une solution définitive. Les controverses dans le champ de la 
jurisprudence ne durent pas longtemps. Encore une fois, notre syst¢me 
différe du systéme anglais, et il n’y a chez-nous aucun texte, ni aucun 
usage obligatoire qui rende cette pratique illégale. 

Il convient d’ajouter que pour nous le Code ov une loi quelconque 
l‘emporte sur toute décision judiciaire. A la réserve de ce que j'ai dit au 
sujet d'un arrét qui interpréte un article de sens douteux du Code, on peut 
a ce sujet invoquer l'autorité de Lord Haldane qui, dans une cause de 
Krelinger v. New Pategonia Meat and Cold Storage Company,® disait: 
“The previous decisions of a Court of co-ordinate jurisdiction are more 
binding in a system of jurisprudence such as ours than in systems where 
the paramount authority is that of a Code.” C’est bien notre cas, et 
rappelons-nous que “‘la loi parle toujours’’, et impose en toute circon- 
stance son autorité. 

Mais il y a une autre raison plus puissante que l’absence d'une loi 
imposant la régle stare decisis. C’est aussi une considération d’ordre 
public, car interest reipublicae ut sit finis litium. La fixité de la juris- 
prudence—afin que chacun puisse connaitre la loi, car on présume trés 
souvent a tort qu'il la connait, et afin que les parties elles-mémes ne 
soient pas exposées a des frais ruineux et inutiles—est commandée par des 
motifs qui s’inspirent du bien commun de la société. 

Voici donc quelle est notre situation au point de vue judiciaire. 
L’appel au Conseil privé est permis par notre Code de procédure civile. 
_ (1914) A.C. 25, aux pages 39 et 40. = / a 





136 THE UNIVERSITY OF TORONTO LAW JOURNAL 


L’appel 4 la Cour supréme du Canada est autorisé par une loi du Parle- 
ment. Méme la décision de cette derniére cour peut ¢tre cassée, en 
matiére civile, par le Conseil privé. Que l'un ou l'autre de ces hauts 
tribunaux se soient prononcés sur une question, il est inutile d’espérer 
qu'ils changeront d’avis, ou qu’ils puissent méme le faire.*7 

Voici donc l’alternative. Ou bien un juge ou une cour de la Province 
de Québec refusera de suivre une décision du Conseil privé ou de la Cour 
supréme, et alors les parties seront exposées aux frais d’un appel qu'on 
ne manquera pas d’interjeter de sa décision; ou bien, le juge suivra le 
précédent tout en le croyant erroné. 

Ce sont Ja des raisons de haute convenance, pour me servir de cette 
expression dans le sens qu'elle a en anglais (convenience). Je me hat 
d’ajouter qu'il est presque inoui qu’on se refuse 4 accepter loyalement les 
jugements du Conseil privé, surtout, et aussi de la Cour supréme.®’ De 
cette mani¢re on peut dire que ces jugements sont obligatoires en fait s’ils 
ne le sont pas en droit. 

Si l’'appel au Conseil privé disparait jamais, la Cour supréme du 
Canada deviendra notre cour d’'appel en dernier ressort. Elle l’est pra- 
tiquement aujourd'hui, car les appels, avec permission spéciale du Conseil 
privé, ne se présentent que dans un petit nombre de causes. II ne parait 
pas douteux qu’alors, comme aujourd’hui, ses décisions seront acceptées 
comme définitives. 


Le Code civil aura bientdt trois-quarts de siécle de vie. Il a grande- 
ment facilité chez-nous |'étude du droit. Nous constatons de plus qu’il 
n'a pas emp¢ché le plein développement de notre syst¢me juridique qui a 
pu figurer avec avantage au récent Congrés de droit civil 4 Montréal. 
Notre droit civil a moins évolué que d'autres systémes, mais il se révéle 
toujours apte a résoudre les légitimes problémes d’une société qui, peut- 
étre, a évolué trop. Je souhaiterais moins de le transformer pour satis- 
faire je ne sais quels nouveaux besoins, que de le conserver pur de tout 
alliage étranger. Qu’il puisse continuer a se développer librement et par 
des méthodes qui lui sont propres, c’est le plus cher de mes voeux. 


Montréal. P. B. MIGNAULT 








“L’appel au Conseil privé d'un jugement de la Cour supréme dans une cause crim- 
inelle, a été aboli, en 1933, par la loi fédérale 23-24 Geo. V, c. 53, art. 17. Depuis le 


Statute of Westminster, le Parlement pourrait l’abolir en matiére civile. 

‘7La Cour supréme décide que, sauf dans des circonstances trés exceptionnelles, elle 
est liée par ses propres jugements (Stuart v. Bank of Montreal, 41 S.C.R. 516). 

81] arrive dans un tel cas qu'on porte la question devant la Législature qui est 
l'autorité législative supréme dans les limites de sa compétence. 








NOTES AND DOCUMENTS 
JAPAN-CANADA: NATURALIZATION AGREEMENT 


On June 17, 1931, the government of Canada passed an order-in- 
council (P.C. 1378) limiting Canadian naturalization certificates to 
those of Japanese origin, who were able to produce satisfactory proof 
that they had already renounced their Japanese nationality in accordance 
with ordinance no. 26 (November 17, 1924) issued by the Japanese 
minister of the interior. 

As this Canadian order-in-council seemed to be based on a misunder- 
standing of the real intent of the Japanese ordinance no. 26, and as its 
practical effect was to make the naturalization of Japanese in Canada 
extremely difficult, if not impossible, it was recently repealed, and a 
new arrangement entered into between the two governments according 
to the terms of the following document. 

N. A. M. MACKENZIE 
Law Building, 
University of Toronto. 


COPY 
P.C. 1760 Privy Council Canada. 
AT THE GOVERNMENT HOUSE AT OTTAWA 
Monday the 13th day of August, 1934 
PRESENT: 


His Excellency 

the Governor General in Council- 

WHEREAS the Secretary of State reports that by Order-in-Council 
(P.C. 1378) of the 17th June, 1931, respecting the issue of certificates of 
naturalization to applicants of Japanese nationality, it was ordered that 
the issue of such certificates should be limited to those who have com- 
plied with the procedure set out in Ordinance 26, of the 17th November, 
1924, issued by the Japanese Ministry of the Interior, in order to ensure 
that those applicants to whom such certificates of naturalization might 
be issued have divested themselves of Japanese nationality; 

That the Japanese Minister has represented that no provision is 
made by the law of Japan whereby a Japanese subject, who intends to 
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obtain foreign nationality, may renounce his Japanese nationality before 
the foreign nationality is actually acquired, but that, in accordance with 
Japanese law, Japanese nationality is automatically lost to a Japanese 
subject upon acquiring foreign nationality by his own voluntary act;! 
and that it is impossible therefore, for an applicant of Japanese nation- 
ality, who is residing in Canada, to obtain a release of his Japanese 
nationality prior to his acquiring British naturalization in Canada; 

That an examination of the Japanese Nationality Law, as set out 
in a translation furnished by the Japanese Minister, indicates that, to 
the general provision of the Japanese Nationality Law that a Japanese 
subject automatically loses his Japanese nationality upon acquiring 
foreign nationality by his own voluntary act, certain exceptions and 
restrictions are imposed by Article 24 of the Japanese Nationality Law, 
which are as follows :— 


‘*Notwithstanding the provisions of Article 19, Article 20, and the preceding 
three articles, a male of full seventeen years of age or upwards does not lose 
Japanese nationality, unless he has completed active service in the army or navy, 
or unless he is under no obligation to serve’’. 

“‘A person who actually occupies an official post, civil or military, does not 
lose Japanese nationality notwithstanding the provisions of the preceding eight 
articles until after he or she has lost such official post’’.* 


That the Japanese Minister to Canada has therefore undertaken 
that, when the Japanese Legation is notified that an application for 
naturalization has been received by the Secretary of State from a Japa- 
nese subject resident in Canada, the Japanese Minister will, if the 
applicant has completed his period of active service in the Japanese 
army, or in the alternative, in the Japanese navy, or if the applicant is 
under no obligation to serve in the Japanese army or navy, and if the 
applicant does not occupy any official post, either civil or military, under 
Japanese law, furnish the Secretary of State of Canada with a certificate 
to that effect in the form hereto annexed; and 

That the Japanese Minister has been advised that the acceptance of 
such a certificate, if authorized, shall not be deemed to preclude the 
Secretary of State from the exercise of his discretion, as provided by the 
Naturalization Act, in each case of an application for naturalization 
by a Japanese subject. 

THEREFORE His Excellency the Governor General in Council, on 
the recommendation of the Secretary of State, is hereby pleased to 
order as follows :— 


See Law of Japan no. 66 of March, 1899, in R. W. Flournoy and M. O. Hudson, 
Nationality Laws (Oxford, 1929), at p. 384. 
*Ibid., at p. 385. 
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The provisions of Order-in-Council (P.C. 1378) of the 17th June, 1931, 
are hereby rescinded insofar as said provisions prescribe the procedure to be 
followed in the case of Japanese subjects who apply for certificates of natu- 
ralization in Canada; and 

The issue of naturalization certificates to such applicants of Japanese 
nationality shall be restricted to those in respect of whom a certificate in the 
form annexed has been obtained from the Japanese Minister at Ottawa. 


(sgd) E. J. Lemaire. 
Clerk of the Privy Council. 


THE SECRETARY OF STATE OF CANADA. 


In connection with the application of a Japanese 
subject resident in Canada, for naturalization as a British subject, I 
hereby certify 
1. That the said applicant has completed his period of active service 
in the Japanese Army, (or, in the alternative, in the Japanese 
Navy). 

Or, in the alternative: 

1. That the said applicant is under no obligation to serve in the 
Japanese Army or Navy; 

2. That the said applicant does not occupy any official post, either 
civil or military, under the Japanese Government; and 
That, on a certificate of naturalization being granted to the said 
applicant by the Secretary of State of Canada, the applicant, under 
the law of Japan, will lose, automatically, his Japanese nationality. 


I have the honour to be, &c 


To the Honourable 
The Secretary of State of Canada, 
Ottawa. 


NATIONALITY 


There were hopes that it might be possible to codify the law of 
nationality and such a proposal was submitted to an international con- 
ference at The Hague in 1930, when the Dominion of Canada was 
represented. Agreement, however, could be reached on only one aspect 
of the nationality of married women. This agreement was accepted at 
the Imperial Conference of 1930,! which assumed that all members of 
the British Commonwealth would introduce ‘‘such legislation as may 


'Cmd. 3717, at p. 22. 


10 
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be necessary to give effect to Articles 8-10 of The Hague Conference of 
1930". The text of these articles is as follows: 

Article 8. If the national law of the wife causes her to lose her nationality on 
marriage with a foreigner, this consequence shall be conditional on her acquiring 
the nationality of her husband. 

Article 9. If the national law of the wife causes her to lose her nationality 
upon a change in the nationality of her husband occurring during marriage, this 
consequence shall be conditional on her acquiring her husband’s new nationality 

Article 10. Naturalization of the husband during marriage shall not involve 
a change in the nationality of the wife except with her consent. 

The Dominion of Canada gave effect to this agreement in 1931 by 
a statute which was brought into operation in 1932.* None of the 
other members of the Commonwealth has taken action, except the 
United Kingdom which, however, did not do so until December, 1933.* 
There are certain problems. It is obvious that, as the legislation of 
Canada and of the United Kingdom is now similar, no difficulties will 
arise in the courts or otherwise of each state over the status of thei: 
married women. What, however, of the application of the Canadian 
statute before the statute of the United Kingdom came into force on 
January 1, 1934? It is also obvious under the Statute of Westminster* 
that the statute of the United Kingdom does not apply to Canada or to 
any other Dominion, as no request was made by Canada or any other 
Dominion that it should so apply. Is a Canadian woman, who has 
married an American citizen, and who (not acquiring her husband's 
nationality under American law by virtue of her marriage) remains 
under Canadian legislation a British subject, merely a British subject 
in Canada and in the United Kingdom and the colonies? What of such 
a woman in Australia, South Africa, New Zealand, and the Irish Free 
State, which have not given effect as yet to The Hague Nationality Con- 
vention of 1930 as approved by the Imperial Conference of 1930? It 


would be unfortunate if such a woman owed only local allegiance in 


Canada and the United Kingdom and colonies and were an alien in 
the other Dominions and their dependencies. There seems to be a 
distinct gap in legislation which in individual cases may have unfortunate 
results. The British Commonwealth Relations Conference held at 
Toronto in September, 1933, considered the question, and advised that 
the attention of the governments concerned should be drawn to the 
matter.’ The United Kingdom, as we have seen, at once took action. 


An Act to Amend the Naturalization Act (21 and 22 Geo. V, c. 39). 

*The British Nationality and Status of Aliens Act, 1933 (23 and 24 Geo. V, c. 49). 

425 Geo. V, c. 4, s. 4. 

‘British Commonwealth Relations: Proceedings of the First Unofficial Conference at 
Toronto, 11-21 September, 1933 (ed. A. J. Toynbee, Oxford, 1934), at p. 204. 
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It is desirable that the legislation be made uniform throughout the 
Empire. 

There is another problem of nationality in Canada which has not 
been solved. As is well known, there is a distinct clash between the 
Canadian Immigration Act® and the Canadian Nationals Act.’ Cana- 
dian “‘citizens’’ and Canadian ‘‘nationals’’ constitute two classes which 
are not the same in law and there arise grave issues in relation to depor- 
tation from, and to rights of entry into, Canada. The secretary of 
state, the Hon. C. H. Cahan, has had all these difficulties under con- 
sideration and some time ago a bill, introduced by him, passed its second 
reading. Pressure of national affairs, as well as administration details, 
prevented the progress of the measure which is printed below; but we 
understand that it will be re-introduced this session. 


ae 


W. P. M. K. 
University of Toronto. 


2nd Session, 17th Parliament, 21 George V., 1931. 
THE HOUSE OF COMMONS OF CANADA. 
BILL 24. 


An Act to define Canadian Nationals and to provide for loss or renuncia- 
tion of Canadian Nationality. 
His Majesty, by and with the advice and consent of the Senate and 
House of Commons of Canada, enacts as follows: 


1. This Act may be cited as The Canadian Nationals Act, 1931. 


2. In this Act the following expressions have the meanings hereby 
assigned to them respectively, that is to say 


(a) ‘‘Alien’’ means a person who is not a British subject. 

(b) *‘Disability’’ means the status of being a lunatic, idiot, or any 
other status of a similar nature. 

(c) ‘“‘Domicile ’’*means the place or country where a person resides 
and has the present intention to reside permanently. 
“Canadian Domicile’’ means the person concerned resides in 
Canada and has the present intention to reside permanently in 
Canada, or that he resides out of Canada in the employ of the 
public service of the Government of Canada or of a Province of 
Canada. 


*R.S.C. 1927, c. 93. 


™R.S.C. 1927, c. 21. For discussion see W. P. M. Kennedy, The Law of Nationality 
in Canada (Ottawa, 1930) 
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(e) ‘‘Loss of Canadian Domicile’ means the voluntary residence out 
of Canada of the person concerned, not merely for a special or 
temporary purpose, but with the present intention to reside 
permanently out of Canada. 

(f )‘‘Natural-born British Subject’’ means a natural-born British 
subject as defined in Part I of the Naturalization Act. 

(g) ‘“‘Naturalized British Subject’’ means a person to whom a cer- 
tificate of naturalization, which has not been revoked, has been 
granted in Canada under Part II of the Naturalization Act; or 
a person to whom a certificate of naturalization, which has not 
been revoked and which is lawful in Canada, has been granted in 
some other part of His Majesty’s dominions. 

(h) ‘“‘Secretary of State’’ means the Secretary of State of Canada. 


3. The following classes of persons shall be deemed to be Canadian 


nationals, viz.: 





(a) Any person born in Canada; 

(b) Any person born out of His Majesty’s dominions whose father, 
at the time of such person's birth, was a Canadian national or 
possessed all the qualifications of a Canadian national as defined 
by this Act; 

(c) Any natural-born British subject who, though not born in 
Canada, has Canadian domicile; 

(d) The wife and minor children of any natural-born British subject 
who themselves have Canadian domicile; 

(e) A naturalized British subject, who has Canadian domicile; 


—s 


The wife of a naturalized British subject, who is included, with 
her written consent, in his certificate of naturalization, or who 
married such naturalized British subject subsequent to the date 
of such certificate, and who herself has Canadian domicile; 

(g) The minor children of a naturalized British subject, who are 
included in his certificate of naturalization or who were born 
subsequent to the date of such certificate, and who themselves 
have Canadian domicile. 


4. The status of Canadian national shall be lost: 

(a) By a person of either class defined in paragraphs (a) or (6) of 
section three of this Act, upon such person becoming an alien, or 
renouncing his Canadian nationality as in this Act provided; 

(b) By a person of either class defined in paragraphs (c), (d), (e), (f) 
or (g) of section three of this Act, upon such person becoming 
an alien, or losing Canadian domicile. 
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5. (1) Any Canadian national born in or out of Canada, who, at the 
time of his birth or during his minority, became, under the law of the 
United Kingdom or of any self-governing dominion, a national also of 
the United Kingdom or of a self-governing dominion, may make a 
declaration renouncing his Canadian nationality if he is then of the full 
age of twenty-one years and not under disability. 

(2) Such declaration may be made before a notary public or other 
person authorized by law to administer oaths in the locality in which 
the declaration is made and may be in the form set out in Schedule A to 
this Act. 

(3) The declarant shall transmit such declaration to the Secretary 
of State, and upon the Secretary of State being satisfied of the sufficiency 
of the declaration and that it has been duly executed, it shall be filed 
of record; whereupon the declarant shall cease to be a Canadian national. 
A certified copy of such declaration shall thereupon be forwarded from 
the office of the Secretary of State to the declarant with an endorsement 
thereon that the original declaration has been filed of record. 


6. A British subject, who is not a Canadian national, to acquire 
Canadian domicile, must have been ordinarily resident in Canada for 
a period of at least two consecutive years; and an alien, to acquire 
Canadian domicile, must have been ordinarily resident in Canada for a 
period of at least five consecutive years: 

Provided that the time spent by a person while confined in or an 
inmate of any penitentiary, gaol, reformatory, prison or asylum for the 
insane in Canada shall not be counted in the period of residence in 
Canada, which is necessary in order to acquire Canadian domicile; 

Provided also that when an order is issued pursuant to the provisions 
of the Immigration Act for the deportation of any person and an appeal 
therefrom has not been allowed by the Minister of Immigration and 
Colonization, or a permit to remain in Canada is issued by such Minister 
in the case of a person who has been previously landed in Canada within 
the meaning of the said Act and ordered deported, the time spent in 
Canada, while such order of deportation or permit is in force, shall not 
be counted in the period of residence which is necessary to acquire 
Canadian domicile; and provided further that no person, who belongs 
to any of the prohibited classes of immigrants within the meaning of the 
said Act, or who has unlawfully obtained admittance to Canada, shall 
be capable of acquiring Canadian domicile. 


7. (1) When a Canadian national of either of the classes defined in 
paragraphs (d), (e), (f) and (g) of section three of this Act shall have 
resided continuously for five years out of Canada, he shall be presumed 
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to have lost Canadian domicile and to have ceased to be a Canadian 
national. 

(2) Such presumption of the loss of Canadian domicile may be re- 
butted by the certificate of any diplomatic or consular officer of His 
Majesty in any foreign country, or of any Commissioner or officer of 
Canada in the United Kingdom or in any other part of His Majesty's 
dominions, in the form set out in Schedule B to this Act, that such 
person appeared before him, before the expiration of the said period of 
five years, and satisfied him that he has maintained substantial connec- 
tion with and interest in Canada, and that it is his intention to retain his 
Canadian domicile. 

(3) Such certificate shall forthwith be transmitted to the Secretary 
of State, and upon the Secretary of State being satisfied of the sufficiency 
of the certificate and that it has been duly executed, it shall be filed of 
record; and a certified copy of such certificate shall thereupon be for- 
warded from the office of the Secretary of State to such person with an 
endorsement thereon that the original certificate has been filed of record. 

(4) In the case of a naturalized British subject, the certified copy 
of such certificate shall be endorsed on or attached to the certificate of 
naturalization. 

(5) The Secretary of State may, at his discretion, in any particular 
case and at any time, refuse to sanction any extension of the said period 
of five years in the case of a naturalized British subject who has resided 
continuously for three years in his country of origin. 

(6) The effect of such certified copy of such certificate shall be to 
extend the said period of five years for a further term of two years; and 
thereafter it may be extended from year to year in the same manner by 
the Secretary of State, provided that he is satisfied that the person con- 
cerned has then the present intention of retaining Canadian domicile 
and adduces in favour of that intention adequate evidence that he has 
maintained substantial connection with and interest in Canada as afore- 
said; provided also that the Secretary of State may, at his discretion, in 
any particular case and at any time, refuse to sanction any extension 
for any such further term of one year. 

(7) In the case of a naturalized British subject such certificate shall 
not be extended beyond seven years, if such person, since the date of the 
grant of his certificate of naturalization, has been for not less than seven 
years ordinarily resident out of Canada otherwise than in the service of 
the Government of Canada, or of the Government of one of the Provinces 
of Canada, or as the representative of a Canadian national, firm or 
company carrying on business out of Canada, or as the representative 


of an institution established in Canada, or in case such person has not 
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otherwise maintained, to the satisfaction of the Secretary of State, sub- 
stantial connection with and interest in Canada. 

8. The Canadian Nationals Act, chapter twenty-one of the Revised 
Statutes of Canada, 1927, is hereby repealed. 


SCHEDULE A. 


DECLARATION OF RENUNCIATION OF CANADIAN NATIONALITY. 


of the 
of in 
of 


do hereby declare: 


1. That I am a Canadian national within the definition of the 
Canadian Nationals Act by reason of the fact that 


2. That I am also a national of 
by reason of the fact that 


3. That I am of the full age of twenty-one years and under no 
disability. 


4. That I hereby renounce my Canadian nationality and declare 
that it is my desire to be considered and treated as a national of 
Made and subscribed before 
me at the 


of 


in the of > 


this day of 

19 
A Notary Public or other 
person authorized to admin- 
ister oaths. 


SCHEDULE B. 


CERTIFICATE OF DIPLOMATIC OR CONSULAR OFFICER. 


I, the undersigned 
(Name and description of diplomatic 


or consular officer, or commissioner or officer of Canada.) do hereby 
certify that 
appeared before me at 
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on the ' day of 19 
and proved to my satisfaction that he had been absent from Canada, 
since the ..... day of 


19...., but that he had, in the meantime, maintained substantial con- 

nection with and interest in Canada, 
(State whether as the representative of a Canadian 
national, firm or company carrying on business, or 
as representative of an institution established in 
Canada, or in the service of the Government of 
Canada or of the Government of a Province of 
Canada, or other substantial connection. ) 


and that it is his present intention to retain his Canadian domicile. 


Dated at...... the. 
day of i 
Name and description of officer. 


RoMAN-Dutcu Law 


Students of comparative law within the Empire will be specially 
interested in the opinion of the judicial committee in Pearl Assurance 
Company, Ltd. v. The Government of the Lnion of South Africa, (1934 
50 T.L.R. 563. The interest lies not in the issues concerned but in the 
fact that their lordships laid down that: 


The questions to be resolved are questions of Roman-Dutch law. That law is 
a virile and living system, ever seeking, as every such system must, to adapt 
itself consistently with its inherent basic principles to deal effectively with the 
increasing complexities of modern organized society. That those principles are 
capable of such adaptation cannot be doubted, and, while it would be idle to 
assert that the development of the Roman-Dutch law in the territories now con 
stituting the Union has not been affected appreciably by the English law, yet, in 
their Lordships’ judgment, approach should be made to any question governed 
by Roman-Dutch law without any fetter imposed by recollections of other 
systems, and through the principles of Roman-Dutch law alone. The fact that 
the solution of a particular problem reached by the Roman-Dutch law bears a 
similarity to the solution provided by another system does not necessarily 
indicate any imposition of the rules of one system upon the other, but may be 
cogent evidence of a resemblance between the relevant basic principles of the 


two systems” (per Lord Tomlin, at p. 564). 


The learned editor of the South African Law Times, the Hon. Manfred 
Nathan, K.C., LL.D., points out that there had grown up a tendency 
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among recent writers on South African law and jurisprudence to regard 
Roman-Dutch law ‘‘as something in the nature of a hybrid growth ad- 
mittedly having its origin and foundation in the rules of Roman-Dutch 
law, but by now having developed something in certain instances... quite 
unrecognizable as having any connexion with the parent stock’. He 
goes on to state that obvious attempts have been made in South Africa 
“to whittle away the principles’? of Roman-Dutch law and to resort 
to ‘English decisions rather than to the perfectly plain and perfectly 
applicable principles” of that system. He quotes Stratford J.A. in 
the Pearl Case ({1933] A.D., at p. 305) to the effect that ‘‘ practitioners 
in future advising their clients will do so in constant fear of the resusci- 
tation by this court of a forgotten rule of Roman-Dutch law enunciated 
by some text-writer of two hundred years ago” (3 South African Law 
Times (1934), at pp. 133, 144-5). It may not be possible in modern life 
to follow the pure rules, and it is obvious that English precedents will 
command authority in such matters as company law and bills of ex- 
change. However, with the attitude of the appellate division and its 
adherence to the texts of the Roman-Dutch law and with the support 
of the judicial committee, it is more than likely that the study and 
application of Roman-Dutch law will take on new vigour, which will 
save it from the future predicted by Professor R. W. Lee: ‘‘In another 


half-century, or less, recourse to the old authorities . . . will seldom be 
made. The Roman-Dutch law will have been superseded in South 
Africa . . . by a gradual process of disintegration and re-statement’”’ 


(Introduction to Roman-Dutch Law, 3rd ed., Oxford, 1931, at p. vii). It 
is of great interest to the student of comparative law to know that a 
revival of Roman-Dutch law may be at hand. Perhaps it would be 
better to speak of a renaissance, for as recently as 1927 we find van 
Leeuwen’s Roman-Duich Law (1664), Censura Forensis (1662), Grotius’s 
Introduction to Dutch Jurisprudence (1631), Voet’s Commentarius ad 
Pandectas (1698), relied on in detail by the appellate division in relation 
to compensation for damage done by animals (O'Callaghan v. Chaplin, 
[1927] A.D., at p. 310). It may be, however, that the line of advance 
will be that suggested by Wessels C.J., in his History of the Roman- 
Dutch Law (London, 1908), ch. xxxv. 
W. P. M. K. 


STATUS OF SouTH AFRICA 


The two South African acts printed below constitute the most im- 
portant legislative statement of Dominion status which has yet appeared. 
They ought to be carefully studied, since, it is respectfully submitted, 
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they go a good deal beyond the claims made in the South African legis- 
lature that they contain no innovations save those of form. We need 
not delay over the statement in the Status Act that the union is ‘“‘a 
sovereign independent state’’. It is of interest to note that the claim 
is based on the declaration of the Imperial Conferences of 1926 and 1930. 
While those conferences deliberately avoided such a definition of status, 
yet the logic of ‘‘equality’’ would demand it, subject to the saving words 
“within the Empire’. The South African Status Act may, in this 
respect be defended; but with the words of the Imperial Conferences 
before us and such of their ‘travaux préparatoires’’ as are available, we 
submit that the South African deduction is not entirely natural. For 
the moment, the term has no legal significance, occurring as it does in 
the preamble to the statute. The fundamental change lies in section 4 
of the Status Act where any and every executive aspect of the domestic 
and external affairs of the Union is vested in the king acting on the 
advice of his South African ministers and may be administered by his 
majesty in person or by the governor-general as his representative. 
It is submitted that this goes far beyond either previous law or consti- 
tutional custom; for the governor-general had never received any general 
delegation of power as to external affairs. It is true that Dominion 
governments have dealt with external affairs, but in law the British 
ministry shared that control; and certainly the governor-general enjoyed 
no general authority over the external affairs of his jurisdiction. The 
new position is emphasized by the fact that under the Royal Executive 
Functions and Seals Act the South African ministry will possess the 
right to decide what functions, both external and internal, shall be 
performed by the king personally on the advice of the South African 
cabinet and what by the governor-general. It is submitted that the 
importance of this legislation lies in the fact that the king can be elimi- 
nated personally in any matter of external affairs, and that the question 
of neutrality is settled. The king will not be placed in the awkward 
position of receiving, perhaps contrary advice—declaring war on the 
advice of his cabinet in the United Kingdom and declaring South African 
neutrality on the advice of his South African cabinet. The legislation 
would seem to imply that if the Union wants to remain neutral, such 
neutrality can be proclaimed by the governor-general on South African 
advice. For the first time the king can be personally eliminated from 
dealing with the external affairs of a territory owing allegiance to him. 
It may be that, as General Smuts said in the debates, the question of 
neutrality will be decided by the march of great and stupendous events. 
That is, however, a political problem. The law, for South Africa, now 
seems clear. Attention should also be given to the fact that, under 
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section 6 of the Seals Act, the South African cabinet may dispense with 
the king’s sign manual altogether. It is very hard in the light of all 
this legislation to maintain in future the indivisibility of the crown. 
Other aspects of the legislation require no detailed comment, but they 
are not unimportant. There is, however, a small point which is of 
interest in the light of the vital considerations to which attention has 
been drawn. Section 1 of the Seals Act provides that the new Royal 
Signet of the Union shall have the king’s full title in Latin on the 
outer rim. It is submitted that the English version might be preferable 
as the Latin suggests a conception of ‘‘subjection”’ ill in keeping with 
the whole purpose of the legislation! ‘‘Georgius V. Dei Gratia Magnae 
Britanniae, Hiberniae, et terrarum transmarinarum quae in ditione 
sunt Britannica Rex, Fidei Defensor, Indiae Imperator.’”! 


W. P. M. K. 


| REFERENCES: A. B. Keith, ““The Status of the Union of South Africa” in 46 Juridical 
Review, at pp. 155 ff.; The Cape Times, March-April, 1934; Union of South Africa, House 
of Assembly, Debates, vol. XXII, at pp. 5, 1714, 1863; vol. XXIII, at pp. 1878-1958, 
2018-2038, 2047-2179, 2503-2546, 2563-2626, 2627-2735, 2738-2754, 2902-2934, 3007- 
3023, 3102-3107; Senate of South Africa, Debates (2 sess; 7 parlt.), at pp. 580-610, 631-703, 
707-719, 722-738.| 


STATUS OF UNION ACT 


WHEREAS the delegates of His Majesty's Govern- 
ments in the United Kingdom, the Dominion 
of Canada, the Commonwealth of Australia, the 
Dominion of New Zealand, the Union of South 
Africa, the Irish Free State and Newfoundland, at 
Imperial Conferences holden at Westminster in the 
years of our Lord 1926 and 1930, did concur in making 
the declarations and resolutions set forth in the Re- 
ports of the said Conferences, and more particularly in 
defining the group of self-governing communities com- 
posed of Great Britain and the Dominions as “‘autono- 
mous communities within the British Empire, equal in 
status, in no way subordinate one to another in any 
aspect of their domestic or external affairs, though 
united by a common allegiance to the Crown and 
freely associated as members of the British Common- 
wealth of Nations’; 


‘Proclamation, May 13, 1927, under the Royal and Parliamentary Titles Act (17 
Geo. V, c. 4). 





| 
| 





THE UNIVERSITY OF TORONTO LAW JOURNAL 


Definition 


Union Parliament 
to be sole sovereign 
legislature for Union. 


Adoption of parts 
of Statute of West- 
minster. 


King to act with 
advice of his South 
African Ministers. 


AND WHEREAS the said resolutions and declarations 
in so far as they required legislative sanction on the 
part of the United Kingdom have been ratified, con- 
firmed and established by the Parliament of the 
United Kingdom in an Act entitled the Statute of 
Westminster, 1931 (22 Geo. V. c. 4); 

AND WHEREAS it is expedient that the status of the 
Union of South Africa as a sovereign independent 
state as hereinbefore defined shall be adopted and 
declared by the Parliament of the Union and that 
the South Africa Act, 1909 (9. Edw. 7. c. 9) be 
amended accordingly; 

AND WHEREAS it is expedient that the said Statute 
of Westminster, in so far as its provisions are applic- 
able to the Union of South Africa, and an Afrikaans 
version thereof, shall be adopted as an Act of the 
Parliament of the Union of South Africa; 


Now, THEREFORE, be it declared and enacted 
by the King’s Most Excellent Majesty, the Senate 
and the House of Assembly of the Union of South 
Africa, as follows: 

1. In this Act the expression ‘‘the South Africa 
Act”’ means the South Africa Act, 1909 (9. Edw. 7. c. 
9) as amended from time to time. 

2. The Parliament of the Union shall be the 
sovereign legislative power in and over the Union, and 
notwithstanding anything in any other law contained, 
no Act of the Parliament of the United Kingdom and 
Northern Ireland passed after the eleventh day of 
December, 1931, shall extend, or be deemed to extend, 
to the Union as part of the law of the Union, unless 
extended thereto by an Act of the Parliament of the 
Union. 

3. The parts of the Statute of Westminster, 1931 
22. Geo. V. c. 4) and the Afrikaans version thereof, 
set forth in the Schedule to this Act, shall be deemed 
to be an Act of the Parliament of the Union and shall 
be construed accordingly. 

4. (1) The Executive Government of the Union 
in regard to any aspect of its domestic or external 
affairs is vested in the King, acting on the advice of 
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His Ministers of State for the Union, and may be 
administered by His Majesty in person or by a 
Governor-General as his representative. 

(2) Save where otherwise expressly stated or neces- 
sarily implied, any reference in the South Africa Act 
and in this Act to the King shall be deemed to be a 
reference to the King acting on the advice of his 
Ministers of State for the Union. 

(3) The provisions of sub-sections (1) and (2) shall 
not be taken to affect the provisions of sections twelve, 
fourteen, twenty and forty-five of the South Africa Act 
and the constitutional conventions relating to the 
exercise of his functions by the Governor-General 
under the said sections. 

5. Section two of the South Africa Act is hereby 
amended by the insertion after the word “‘implied”’ of 
the words— 

‘**heirs and successors’ shall be taken to mean 
His Majesty's heirs and successors in the sove- 
reignty of the United Kingdom of Great Britain 
and Ireland as determined by the laws relating 
to the succession of the Crown of the United 
Kingdom of Great Britain and Ireland”’. 


6. Sections twenty-six and forty-four of the South 
Africa Act are hereby amended by the deletion of the 
words ‘‘a British subject of European descent’’ in 
paragraphs (d) and (c) respectively of the said sections 
and the substitution therefor of the words ‘‘a person 
of European descent who has acquired Union nation- 
ality whether— 

(i) by birth or 
(ii) by domicile as a British subject or 
(iii) by naturalization, or otherwise, in terms of 
Act 40 of 1927 or of Act 14 of 1932.” 


7. Section fifty-one of the South Africa Act is hereby 
amended by the deletion of the words ‘‘of the United 
Kingdom of Great Britain and Ireland’’ where they 
occur in the oath and in the affirmation prescribed by 
the said section, and by inserting the words “ King or 
Queen (as the case may be)’’ immediately after the 
words ‘His Majesty’”’. 


Amendment of sec- 
tion 2 of 


Africa Act. 


South 


Amendment of sec- 
tions 26 and 44 of 
South Africa Act. 


Amendment of sec- 


tion 51 
Africa Act. 


of 


South 
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Repeal of section 64 
of South Africa Act. 


Amendment of sec- 
tion 67 of South 
Africa Act. 


Certain provisions of 
South Africa Act not 
affected by this Act. 


Repeal of sections of 
South Africa Act. 


Short title. 


AN 


8. Section sixty-four of the South Africa Act is here- 
by repealed and the following section substituted 


therefor: 


“Royal As- 
sent to Bills. 


64. When a Bill is presented to the 
Governor-General for the King’s assent he 
shall declare according to his discretion, 
but subject to the provisions of this Act, 
and to such instructions as may from time 
to time be given in that behalf by the King, 
that he assents in the King’s name, or that 
he withholds assent. The Governor- 
General may return to the House in which 
it originated any Bill so presented to him. 
and may transmit therewith any amend- 
ments which he may recommend, and the 
House may deal with the recommenda- 
tion”’. 


9. Section sixty-seven of the South Africa Act is 


hereby amended by the deletion of the words “or 


having been reserved for the King’s pleasure shall have 
received his assent’. 
10. Nothing in this Act contained shall affect the 


provisions of section one hundred and six of the South 


Africa Act, relating to an appeal to the King-in- 


Council, or the provisions of sections one hundred and 


fifty and one hundred and fifty-one of the said Act. 


11. (1) Sections eight and sixty-six of the South 


Africa Act 


are hereby repealed. 


(2) Section sixty-five shall be repealed as from a 


date to be fixed by the Governor-General by proclama- 


tion in the 


Gazette. 


12. This Act shall be known as the Status of the 


Union Act, 


1934. 


Schedule. 


STATUTE OF WESTMINSTER, 1931. 


22 Geo. 5. Chap. 4.) 


ACT TO GIVE EFFECT TO CERTAIN RESOLUTIONS 
PASSED BY IMPERIAL CONFERENCES HELD IN THE 
YEARS 1926 AND 1930. (11TH DECEMBER, 1931.) 








NoTES AND DOCUMENTS 


WHEREAS the delegates of His Majesty’s Govern- 
ments in the United Kingdom, the Dominion of 
Canada, the Commonwealth of Australia, the Do- 
minion of New Zealand, the Union of South Africa, 
the Irish Free State and Newfoundland, at Imperial 
Conferences holden at Westminster in the years of our 
Lord 1926 and 1930, did concur in making the 
declarations and resolutions set forth in the Reports 
of the said Conferences: 

AND WHEREAS it is meet and proper to set out by 
way of preamble to this Act that, inasmuch as the 
Crown is the symbol of the free association of the 
members of the British Commonwealth of Nations, 
and as they are united by a common allegiance to the 
Crown, it would be in accord with the established 
constitutional position of all the members of the 
Commonwealth in relation to one another that any 
alteration in the law touching the Succession to the 
Throne or the Royal Style and Titles shall hereafter 
require the assent as well of the Parliaments of all 
Dominions as of the Parliament of the United King- 
dom: 

AND WHEREAS it is in accord with the established 
constitutional position that no law hereafter made by 
the Parliament of the United Kingdom shall extend 
to any of the said Dominions as part of the law of that 
Dominion otherwise than at the request and with the 
consent of that Dominion: 

AND WHEREAS it is necessary for the ratifying, con- 
firming and establishing of certain of the said declara- 
tions and resolutions of the said Conferences that a 
law be made and enacted in due form by authority of 
the Parliament of the United Kingdom: 


AND WHEREAS the Dominion of Canada, the Com- 
monwealth of Australia, the Dominion of New 
Zealand, the Union of South Africa, the Irish Free 
State and Newfoundland have severally requested 
and consented to the submission of a measure to the 
Parliament of the United Kingdom for making such 
provision with regard to the matters aforesaid as is 
hereafter in this Act contained: 
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Meaning of 


*“‘Dominion” in this 
Act. 
Validity of laws 


made by Parliament 
of a Dominion, 28 
and 29 Vict. c. 63. 


Power of Parliament 
of Dominion to legis- 
late extra-territori- 
ally. 


Parliament of United 


Kingdom not to 
legislate for Do- 
minion except by 
consent. 


Powers of Dominion 
Parliaments in rela- 
tion to merchant 
shipping, 57 and 58 
Vict. c. 60. 


Powers of Dominion 
Parliaments in rela- 
tion to Courts of Ad- 
miralty, 53 and 54 
Vict. c. 27. 
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Now, THEREFORE, BE IT ENACTED by the King’s 
Most Excellent Majesty by and with the advice 
and consent of the Lords Spiritual and Temporal, and 
Commons, in this present Parliament assembled, and 
by the authority of the same, as follows :— 

1. In this Act the expression ‘‘ Dominion’’ means 
the Union of South Africa. 

2. (1) The Colonial Laws Validity Act, 1865, shall 
not apply to any law made after the commencement of 
this Act by the Parliament of a Dominion. 

(2) No law and no provision of any law made after 
the commencement of this Act by the Parliament of a 
Dominion shall be void or inoperative on the ground 
that it is repugnant to the law of England or to the 
provisions of any existing or future Act of Parliament 
of the United Kingdom, or to any order, rule or regu- 
lation made under any such Act, and the powers of the 
Parliament of a Dominion shall include the power to 
repeal or amend any such Act, order, rule or regula- 
tion in so far as the same is part of the law of the 
Dominion. 
the 
Parliament of a Dominion has full power to make laws 


3. It is hereby declared and enacted that 


having extra-territorial operation. 

4. No Act of Parliament of the United Kingdom 
passed after the commencement of this Act shall 
extend, or be deemed to extend, to a Dominion as part 
of the law of the Dominion unless it is expressly 
declared in that Act that the Dominion has requested, 
and consented to, the enactment thereof. 

5. Without prejudice to the generality of the fore- 
going provisions of this Act, sections seven hundred and 
thirty-five and seven hundred and thirty-six of the 
Merchant Shipping Act, 1894, shall be construed as 
though 
British possession did not include reference to the 
Parliament of a Dominion. 


reference therein to the legislature of a 


6. Without prejudice to the generality of the fore- 
going provisions of this Act section four of the Colonial 
Courts of Admiralty Act, 1890 (which requires certain 
laws to be reserved for the signification of His 
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Majesty's pleasure or to contain a suspending clause), 
and so much of section seven of that Act as requires 
the approval of His Majesty in Council to any rules of 
Court for regulating the practice and procedure of a 
Colonial Court of Admiralty, shall cease to have effect 
in any Dominion as from the commencement of this 
Act. 

11. Notwithstanding anything in the Interpretation 
Act, 1889, the expression ‘‘Colony” shall not, in any 
Act of the Parliament of the United Kingdom passed 
after the commencement of this Act, include a 
Dominion or any province forming part of a Do- 
minion. 


12. This Act may be cited as the Statute of West- 
minster, 1931. 


II 
ROYAL EXECUTIVE FUNCTIONS AND SEALS ACT 


BE IT ENACTED by the King’s Most Excellent 
\lajestv, the Senate and the House ol Assembly ol 
the Union of South Africa, as follows: 


] 1) There shall be a Royal Great Seal of the 
Union hereinafter referred to as the Great Seal, which 
shall show on the obverse the effigy of the Sovereign, 
with his full titles as circumscription and on the re- 
verse the coat of arms of the Union with supporters 
and the inscription ‘‘Unie van Suid-Afrika’ and 
‘Union of South Africa’”’. 

2) There shall be a Royal Signet (hereinafter re- 
ferred to as the Signet) showing the reverse of the 
Great Seal with the Tudor Crown for crest and the 
King’s full title in Latin on the outer rim and the 
words “Unie van Suid-Afrika—Union of South 
Africa” on the inner rim. 

3) The Great Seal and Signet shall be of a design 
and size approved of by the King and the Great Seal 
shall show the effigy of the Sovereign in such manner 
and of such design as His Majesty may be pleased to 
approve. 


11 


Meaning of 
“Colony” in 
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future 


Acts, 52 and 53 Vict. 


c. 63. 


Short title. 


Royal Great 
and Signet. 


Seal 
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On demise of 
Sovereign _ existing 
Seals to be used 
temporarily. 


Prime Minister to be 
Keeper of the Royal 
Seals. 


Executive acts of the 
King and their con- 
firmation, 


Making and use of 
wafer seals repre 
senting Great Seal 
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2. In the case of a change in the person of the 
Sovereign the then existing seals shall be used until 
such time as new seals have been struck and put into 
use. 


3. The Prime Minister of the Union or, in his ab- 
sence, his deputy shall be the Keeper of the Great Seal 
and the Signet. 


4. (1) The King’s will and pleasure as Head of the 
Executive Government of the Union shall be ex- 
pressed in writing under his sign manual, and every 
such instrument shall be countersigned by one of the 
King’s Ministers for the Union. 

(2) The King’s sign manual shall furthermore be 
confirmed by the Great Seal on all royal proclamations 
and he may, by proclamation, prescribe from time to 
time which other public instruments bearing his sign 
manual shall pass either the Great Seal or the Signet. 

(3) The Keeper of the Seals shall affix either the 
Great Seal or the Signet, as the case may be, to any 
instrument bearing the King’s sign manual and the 
countersignature of one of His Majesty’s Ministers 
of State for the Union and required to pass either the 
Great Seal or the Signet. 

(4) The provisions of this section shall not affect 
the exercise of the powers under sections twelve, four- 
teen, twenty and forty-five of the South Africa Act, 1909, 
by the King or the Governor-General. 


Governor-General-in-Council 


5. (1) The 
regulation provide for the 


may by 


making of wafer seals, 
representing the Great Seal, of such material as he 
may deem suitable and prescribe the size of the cast 
to be used for that purpose. 

(2) The wafer seals made in pursuance of the pro- 
shall be kept by the Keeper 


of the Great Seal and may be used by him for sealing 


visions of sub-section (1 


instruments which are required to pass the Great Seal, 
and instruments to which such wafer seals have been 
affixed shall be deemed to be sufficiently sealed in 
terms of this Act. 
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6. (1) Whenever for any reason the King’s signa- 
ture to any instrument requiring the King’s sign 
manual cannot be obtained or whenever the delay in- 
volved in obtaining the King’s signature to any such 
instrument in the ordinary course would, in the 
opinion of the Governor-General-in-Council, either 
frustrate the object thereof, or unduly retard the 


despatch of public business, the Governor-General 
shall, subject to such instructions as may, from time 
to time, in that behalf, be given by the King on the 
advice of His Ministers of State for the Union, execute 
and sign such instrument on behalf of His Majesty and 
an instrument so executed and signed by the Gover- 
nor-General and countersigned by one of the King’s 
Ministers of the Union shall be of the same force and 
effect as an instrument signed by the King. 


(2) The Governor-General’s signature on such an 
instrument shall be confirmed by his Great Seal of the 
Union and a resolution of the Governor-General-in- 
Council shall be the necessary authority for affixing 
the same. 


7. In the absence of any Act of the Parliament of 
the Union providing otherwise, the powers of the King 
to be exercised by His Majesty in Council or by 
Order-in-Council, under Acts of the Parliament of the 
United Kingdom passed prior to the commencement 
of the Statute of Westminster, 1931, and extending to 
the Union as part of the law of the Union shall, in 
respect of the Union, after the commencement of this 
Act, be exercised respectively by the Governor- 
General-in-Council or by him by Proclamation in the 
Gaszetie unless the Governor-General-in-Council decide 
that the exigencies of the case require that the pro- 
cedure prescribed by such Acts be followed: Provided 
that the King-in-Council shall in the latter case act or 
purport to act in respect of the Union only at the 
request of the Prime Minister of the Union duly con- 
veyed and it be expressly declared in the instrument 
containing the King’s pleasure that the Union has 
requested and consented to the King-in-Council so 
acting in respect of the Union. 
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Governor-General to 
act for King in cer- 
tain cases. 





Vesting of powers of 
the King-in-Council 
under Statutes of 
United Kingdom 
Parliament in Gover- 
nor-General-in- 
Council. 
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Vesting of functions 
of British function- 
aries under Statutes 
of United Kingdom 
Parliament in Union 
functionaries. 


Sections 7 and 8 not 
applicable to section 
106 of South Africa 
Act. 


Short title and com- 
mencement of Act 
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8. The powers vested in, or duties imposed on, the 
Lord Chancellor, a Secretary of State, a Commissioner 
of the Treasury, the Treasury, the Admiralty, the 
Board of Trade, or any other functionary or authority 
of the United Kingdom under any Act of the Parlia- 
ment of the United Kingdom referred to in section 
seven, or under any rule, order or regulation framed 
thereunder shall after the commencement of this Act, 
in respect of the Union, be vested in or performed by 
such Minister, Department of State, functionary or 
authority in the Union as the Governor-General-in- 
Council may by proclamation in the Gazette designate. 


9. Sections seven and eight shall not apply to appeals 
to the King-in-council under the provisions of section 
one hundred and six of the South Africa Act, 1909. 


10. This Act shall be known as the Royal Executive 
Functions and Seals Act, 1934, and shall come into 
operation on a date to be fixed by the Governor- 
General by proclamation in the Gazette. 








THE 
UNIVERSITY OF TORONTO LAW JOURNAL 








Published annually in Lent Term by the University of Toronto Press 





SUBSCRIPTION PRICE $2.50 PER VOLUME $1.50 PER NUMBER 


The Business Manager will be glad to receive subscriptions for single numbers or for 
two numbers which form a volume. 





EDITORIAL BOARD 


Professor W. P. M. Kennepy, M.A., LL.B., Litt.D., Chairman. 
Professor N. A. M. MAcKeEnziE, B.A., LL.M., Editor of Notes on International Law. 
Professor F. C. AuLp, M.A., B.C.L. \ aoe ; x 
5 { Editors of Notes on Recent Cases. 
Professor J, FINKELMAN, M.A., LL.B. | 
J. E. M. Hancock, B.A., Victoria College and Graduate School. 
A. R. TILLey, Trinity College. 
G. A. MARTIN, University College. 


N. M. Pivnick, University College. 


All editorial communications and books for review should be sent to Professor W. 
P. M. Kennedy, Editorial Office, THE UNIVERSITY oF ToroNTO LAW JOURNAL, the 
Law Building, University of Toronto, Toronto 5, Canada. He cannot undertake the 
return or safe custody of MSS. sent to him without previous correspondence. 


Business communications should be addressed to R. J. Hamilton, Esq., Manager, 
The University of Toronto Press, Toronto 5, Canada. 


159 


© 
. 





SURVEY OF CANADIAN LEGISLATION 


This survey of legislation in Canada, enacted during the last session 
of each legislature, deals only with the more important statutes. 


DOMINION OF CANADA 


24-25 Geo. V: Public General Acts, 62; Local and Private, 12; Divorces, 38. 


Tue Bank Act (c. 24).—The Bank Act, R.S.C. 1927, c. 12, as extended by the 
Bank Charters Continuation Act, 1933, 23-24 Geo. V, c. 23, expired July 1, 1934. The 
present statute is new legislation dealing with banks and banking, following generally 
the provisions of the former act.. The chief differences result from the incorporation of 
the Bank of Canada as a central bank for the Dominion. This act is to apply to all 
Dominion banks with the exception of the Bank of Canada, and all chartered banks 
named in a schedule to the statute are to continue to be bodies corporate and politic 
until July 1, 1944. When the Bank of Canada is authorized to commence business, 
each chartered bank shall maintain, instead of the 40 per cent. cash reserves formerly 
required, a reserve of not less than 5 per cent. of its deposit liabilities in Canada, con- 
sisting of deposits in, and notes of, the Bank of Canada, and shall maintain adequate 
reserves with the Bank of Canada against liabilities elsewhere than in Canada (s. 59). 
The maximum amount of notes of a bank in circulation shall not exceed the amount 
of unimpaired paid-up capital of the bank. This maximum is to be reduced from year 
to year until 1941 when it shall not exceed 25 per cent. (s. 61). The double liability 
of shareholders is to be limited to that proportion of the par value of the shares held by 
any shareholder ‘“‘which the amount of notes which the Bank is authorized by this 
act to have in circulation in Canada bears to the paid-up capital” (s. 125). There are 
certain changes with reference to bank annual statements, the loaning of money to 
directors and regulations as to company prospectuses. 5S. 88 is altered, omitting the 
former power to lend money to any wholesale purchaser or shipper of, or dealer in, 
livestock, dead stock, or the products thereof and adds to the lending powers of banks 
for the purchase of fertilizer and binding twine 


DoMINION COMPANIES (c. 33).—The Dominion Companies Act, R.S.C. 1927, c. 27, 
is repealed and this statute is a complete revision, with certain drastic amendments and 
additions. There is a complete regrouping of sections for convenience in reference. 
Shares having priority as to capital or being subject to redemption may not be shares 
without nominal or par value (s. 12 (3)). The former provisions as to the filing of a 
prospectus have been completely altered. A prospectus need be filed only prior to 
issue to the public and in this event certain definite information must be given as to 
the state of the company’s affairs, and applications for stock are not to be accepted 
before the required information is given. Considerably more information must be given 
in a prospectus than formerly and the prospectus is only to be issued if an immediate 
offering to the public is in contemplation by the company. It is to be noted that these 
provisions do not apply to the issue of securities to investment bankers, and the manner 
of sale of securities by investment bankers to the public is not regulated by the act. 
Any such endeavour would necessarily infringe “property and civil rights’’ and so be 
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ultra vires of the Dominion parliament, whereas regulations affecting an original issue 
by the company are within the powers of the Dominion parliament to incorporate 
companies with Dominion objects (see Reference re section 110 of the Dominion Companies 
Act, [1934] S.C.R. 653. Cf. Schumacher v. Moore, (1934) 4 D.L.R. 585). Thus the 
stock-issue sections of this statute have very limited application. Their importance 
may probably be as a model, if the provinces see fit to follow its scheme in their own 
legislation, rather than in themselves an effective measure for dealing with security 
frauds. 


THE Dominion Notes Act (c. 34).—As a result of the powers given to the Bank 
of Canada to issue notes, the Dominion Notes Act, R.S.C. 1927, c. 41, as amended by 
23-24 Geo. V, c. 12, and by this act shall be repealed upon a date to be fixed by 


proclamation. 


THe BANK oF CaNnapa Act (c. 43).—The Bank of Canada is incorporated as a 
central bank ‘‘to regulate credit and currency in the best interests of the economic life 
of the nation, to control and protect the external value of the national monetary unit 
and to mitigate by its influence fluctuations in the general level of production, trade, 
prices and employment, so far as may be possible within the scope of monetary action, 
and generally to promote the economic and financial welfare of the Dominion”. The 
management consists of a board of directors composed of a governor, deputy-governor, 
and seven other directors. The directors must be shareholders, each holding at least 
ten shares and are to be selected from diversified occupations, excluding directors and 
officers of chartered banks. Directors must be British subjects, less than seventy-five 
years of age, ordinarily resident in Canada and not employed in the public service of 
the Dominion or of any province. An unusual feature is the absolute veto given to the 
governor. No action or decision of the board of directors or of the executive committee 
shall have any effect unless the same is concurred in by the governor or in his absence 
or incapacity by the deputy-governor (s. 14). The capital of the bank is $5,000,000.00 
subject to increase, divided into 100,000 shares of $50 each. The liability of share- 
holders is limited to the amount unpaid on their shares. No shareholder is to hold 
more than fifty shares and none is to be held by the chartered banks. The bank has 
power to buy and sell coin and bullion, deal in exchange, short-term and government 
securities, buy and sell or rediscount bills of exchange endorsed by chartered banks, 
lend or advance for periods not exceeding six months to chartered banks, to the Dominion 
government or any provincial government, engage in open market operations, accept 
deposits from the Dominion government or provincial governments, open accounts in 
central banks of any other country, acquire real estate for use in connexion with its 


business (s. 21). The bank shall act as the fiscal agent of the Dominion and provincial 


governments (s. 23). It shall have power of issuing notes, and the redemption of notes 
is provided for. It shall maintain reserves in gold coin and bullion to an amount 
not less than 25 per cent. of its note and deposit liabilities, and in addition silver 
bullion and foreign exchange (s. 26). The reserve to be maintained by the chartered 
banks is provided for in s, 27. 


SHIPPING (c. 44).—The Canada Shipping Act, 1934, is a complete revision of 
Dominion shipping legislation. It contains 719 sections and 11 schedules. 


DOMINION ELECTIONS AND FRANCHISE (c. 50 and c. 51).—The provisions of the 


former Dominion Elections Act, R.S.C. 1927, c. 53, dealing with qualifications of 
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electors, voters’ lists, efc.,are now revised, amended, and set forth in the Dominion 
Franchise Act, 1934 (c.51). Thisstatute also constitutes the ‘franchise commissioner”’, 
whose duty is to exercise general direction, supervision, and control over the adminis- 
trative conduct of all registrations and revisions of lists of electors for Dominion elec 
tions, and to instruct franchise officers (ss. 5-7). The franchise commissioner and chief 
electoral officer appointed under the Dominion Elections Act (c. 50, ss. 3, 4) are to 
co-operate in the performance of their duties. 
FARMERS’ CREDIT: THE FARMERS’ CREDITORS ARRANGEMENT ACT, 1934 (c. 53 

A farmer who is unable to meet his liabilities may make a proposal for composition either 
before or after assignment. If the creditors are not satisfied, the proposal shall be 
placed before a board of review, consisting of three commissioners appointed by the 
governor-in-council. The board shall then endeavour to formulate a proposal which 
shall become binding upon the creditors and the debtors. Provision is also made in 
certain circumstances to limit the rate of interest chargeable on a farmer’s mortgage 
(s. 17). 


NATURAL Propucts MARKETING (c. 57).—A Dominion marketing board is con- 
stituted to regulate the marketing, distribution, quantity, and quality of natural 
products. A representative number of persons engaged in the production or marketing 
of a natural product may present a scheme for the regulating of markets. If the board 
approves of the scheme it shall be binding upon persons engaged in that particular 
industry. Whenever the scheme relates to an area which is confined within the limits 
of a province, a provincial board may exercise the powers conferred by this act. The 
board may also recommend investigations into cost of production, wages, prices, price 
spreads, trade practices, methods of financing, management policies, grading, transpor 
tation, and other matters in relation to the production and marketing, adaptation for 
sale, processing, or conversion of natural or regulated products (s. 17). Every person, 
who, to the detriment, or against the interest, of the public, charges, receives, or attempts 
to receive any price spread which is excessive shall be guilty of an indictable offence 
and liable to fine or imprisonment and, if in the opinion of a committee constituted 
under this act, an offence has been committed the matter shall be referred to the attor- 
ney-general of the province concerned (ss. 22, 23). 


Dana H. PorTER 
Toronto 


MARITIME PROVINCES 


(a) Nova Scotia 


Acts passed, 110; Public, 59; Local, 37; Private, 14. The first session of the fortieth 


general assembly. 


CONDITIONAL SALES.— An act (c. 49) amending the uniform Conditional Sales Act, 
1930 (c. 6), in accordance with the suggestions of the commissioners on uniformity of 
legislation in Canada at the 1933 conference, permits the filing of the original agreement 
or a true copy thereof. 


GASOLINE SALEs.—The Gasoline Licensing Act, 1934 (c. 2) brought the distribution 
and sale of gasoline within Nova Scotia for use within the province under the control 
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of the board of commissioners of public utilities. Part I provides for the licensing of 
wholesalers, retailers, and wholesaler-retailers by the board. (These provisions were to 
come into force on proclamation. A proclamation brought them into effect on Sep- 
tember 25, 1934.) No licence is to be issued unless, in the judgment of the board, 
public convenience and necessity require. No licensee is to engage in any practice 
which increases unduly, or, in the judgment of the board, might tend to increase unduly, 
the price of gasoline to the consumer. In particular, no wholesaler is to furnish equip- 
ment, or lend, or pay out money or money’s worth to a retailer or consumer. With 
the consent of the board, however, a wholesaler may sell or lease an outlet with equip- 
ment to a retailer. Subsisting contracts between wholesalers and retailers for gasoline 
or equipment are in some cases open to avoidance by a retailer and in others, subject 
to adjustment by the board. Part I] empowers the board to make regulations; these 
when published are to have the force of law. In particular, the regulations may pre- 
scribe the privileges, terms, and conditions to be granted or observed by a licensee, the 
terms upon which licences are to be issued, and may provide for the revocation, suspen- 
sion, or withholding of licences. Every sale of gasoline is to be made at a price that, in 
the opinion of the board, is not higher than is reasonable and just, and every licensee 
must furnish reasonably adequate service and facilities. 


MARKETING OF NATURAL PRopuctTs.—The powers of the board authorized by the 
Nova Scotia Marketing Act, 1933 (c. 9) are widened by an amending act (c. 58) to 
include the promotion of the production, marketing, and distribution of natural pro- 
ducts and by-products. The amending act also gives the board power to co-operate, 
and act conjointly after approval by the governor-in-council, with the Dominion 
marketing board, as well as to accept and exercise any functions and authority that may 
be conferred on it by Dominion legislation. The governor-in-council may also confer 
on the Dominion board, empowered to accept and exercise the same, such functions 
and powers with reference to the marketing of natural products in Nova Scotia as the 
governor-in-council may deem necessary or expedient. 


WILLs OF MARRIED WoMEN.— The section of the Wills Act, R.S.N.S., 1923, c. 146, 
s. 15, requiring the will of a married woman, under which the husband takes a greater 
share in her property than he would by intestacy, to be executed in the absence of the 
husband and with a declaration by the wife to the witnesses that the will was executed 
free from compulsion on the part of the husband, is repealed by an amending act (c. 34). 
The effect of repeal extends to the wills of women living at the time of the enactment 
of the amending act. 


(b) New Brunswick 


Acts passed, 85; Public, 42; Private, 43. The fourth session of the tenth legislative 
assembly. 


AUTOMOBILE INSURANCE.—The Automobile Insurance Act (c. 21) prescribes in 
detail the terms and conditions of automobile insurance policies. Every owner's and 
driver's policy has to include insurance against liability to third parties arising out of 
the operation of an automobile. 


CONDITIONAL SALEs.—An act (c. 36) amending the uniform act, R.S.N.B., 1927, 
c. 152, as suggested by the commissioners on uniformity of legislation in Canada at 
the 1933 conference, allows the filing of the original agreement. 
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DEVOLUTION OF EstTaTEs.—The Devolution of Estates Act (c. 13) enacts, with 
modifications, the uniform act drafted by the commissioners on uniformity of legislation 
in Canada. 


Divorce.—By an act (c. 33) amending the Court of Divorce and Matrimonial 
Causes Act, R.S.N.B., 1927, c. 115, a cause of action for damages is given to a husband 
petitioning for divorce a vinculo matrimonii or divorce a mensa el thoro against any 
person committing adultery with the petitioner's wife. The court may order the whole 
or any part of the damages to be settled on the children. In proceedings for divorce, 
nullity, and restitution of conjugal rights a power is given to the court to make orders 
concerning the custody, maintenance, and education of the children. 


INSURANCE.—Following the decision of the privy council (Re Insurance Act and 
Special War Revenue Act, [1932] 1 D.L.R. 97; [1932] A.C. 41) that the regulation of the 
business of insurance was a matter within provincial jurisdiction, this act (c. 11) makes 
provision in general terms for control by the governor-in-council of the business of 
insurance in the province by orders and regulations which are to have the force of law 
The act is to expire on the day of the prorogation of the next session of the legislature 


MARKETING OF NATURAL Propucts.—The New Brunswick Marketing Act (c. 19 
sets up a marketing board with powers of inquiry into the conditions of marketing of 
natural products in the province and a general power to promote the production, 
marketing, and distribution of such products and their by-products in New Brunswick 
Regulations to implement the act may, with the approval of the governor-in-council, be 
made by the board. After publication in the Gazette these are to have the same force 
and effect as if enacted in the act. 


MintmuM WaGEs.—The New Brunswick Forest Operations Commission Act (c. 15 
establishes a commission to set a “fair and equitable’ minimum wage scale or scales 
for employees in the lumbering industry. Power is given to the commission to inquire 
into wage and labour disputes arising between employers and employees. The com- 
mission during the inquiry may take action designed to bring the parties to a fair and 
amicable settlement. The final report is to be made to the minister of lands and mines 
and, if the recommendations of the commission are approved by the minister, they 
must, after due notice, be carried out by the parties under pain of incurring the penalties 
provided by the act. 


Motor VEHICLEs.—The Motor Vehicle Act (c. 20) amends and consolidates the 
previous law, making comprehensive provision for the regulation of motor traffic in the 
province. 


Succession Duty.—The Succession Duty Act (c. 12) makes all property of a 
deceased person situate within the province liable to duty (s. 8) and by s. 10 provides 
that ‘every person domiciled or resident within the province to whom passes, under 
the law of the province, on the death of a person domiciled therein at the time of his 
death, any beneficial interests in any personal property of the deceased situate without 
the province shall pay duty [thereon]'’. Personal representatives are to collect and 
pay the duty and in so doing are deemed to be officers of the province. They are 
exempted from personal liability but are subject to penalties of twice the amount of 
the duty payable if they distribute any property liable to duty unless satisfactory 
provision has first been made for its payment. 
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(c) Prince Edward Island 


Acts passed, 39; Public, 28; Private, 11. The third session of the forty-second general 
assembly. 


CONDITIONAL SALES.—An Act to Make Uniform the Law respecting Conditional 
Sales of Goods (c. 3) enacts the uniform act recommended by the commissioners on 
uniformity of legislation in Canada. 


Farm Crepits.—The purpose of this act (c. 7) is to give, so far as lies within 
the competency of the provincial legislature, the force of law to the Canadian Farm 
Loan Act Amendment Act, 1934, 24-25 Geo. V, c. 46, and the Farmers’ Creditors 
Arrangement Act, 1934, 24-25 Geo. V, c. 53. There are supplementary provisions for 
the filing of notices of loans made under the Dominion legislation, which is to have the 
effect of the filing of a chattel mortgage; and for enabling trustees and fiduciaries under 
the Dominion act to accept compromises. 


FurR-FARMING.—A measure of regulation of this industry is provided by the Fur 
Farming and Fur Dealers’ Act (c. 9). Those engaged in fur-farming are to make annual 
reports to the minister in charge giving specified details of their operations during the 
preceding year. Fur-traders and brokers are required to take out a licence to carry on 
business, such licence being subject to suspension or cancellation at the discretion of the 
minister. In addition, they are to keep records of their transactions, which are open 
to government inspection, and every month they must make a report of their purchases 
and sales to the minister. 


LANDLORDS’ PRIoRITIES.—An Act to Regulate the Rights and Priorities of Land- 
lords in Assignment and Winding-up Proceedings (c. 15) amends both the Assignments 
for the Benefit of Creditors Act, 1898 (c. 4) and the Winding-up Act, 1925 (c. 9). A 
landlord’s claim for rent in case of assignment or winding-up of his tenant is given 
priority over general creditors to an amount not exceeding the value of the distrainable 
assets, and not exceeding the rent due or accruing due at the date of assignment or 
winding-up, for a period equal to three terms or times of payment where the term or 
times are weekly, monthly, or quarterly, or where they are longer, for one year, together 
with the cost of distress. For surplus rent accrued due, and accelerated rent not ex- 
ceeding an amount equal to three months’ rent, the landlord may prove as a general 
creditor, but he cannot claim for any further sum. An assignee or liquidator may 
remain in possession for a limited period but, after setting-off rent paid in advance or by 
way of acceleration, must pay an occupation rent calculated on the basis of the lease. 
Power is also given by the act for the assignee or liquidator to elect to retain the premises, 
or to disclaim the lease. 


MARKETING OF NATURAL PRopucTs.—The Natural Products Marketing Act 
(c. 17) supplements the Dominion Act (c. 57). The governor-in-council is empowered 
to establish a provincial board to co-operate with, and act as agent for, the Dominion 
board. It also has the power to inquire into, and report on, conditions in the agricultural, 
fishing, and other natural-products industries in the province. The Dominion legis- 
lation is, so far as it is within the competence of the province, adopted, and the governor- 


in-council may by proclamation declare Dominion amending legislation and Dominion 
regulations in force in the province. 
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Pusiic Utitities.—The Public Utilities Act (c. 23) establishes a board having 
jurisdiction over public utilities operating tramways, or engaged in the furnishing of 
heat, light, water, gas, or power, or the conveyance of telephone messages. If, after 
inquiry, existing rates or services are found to be unreasonable, insufficient, preferential, 
or unjustly discriminatory, the board may determine such rates and services, and 
substitute such others as the board deems just and reasonable. The general expenses 
of the board are to be borne by the several utilities and in case of particular inquiries, 
the cost is to be assessed against the utility concerned. 

G. F. Curtis 
Dalhousie University, 
Halifax. 


ONTARIO 
24 Geo. V: Acts passed, 104; Public, 66; Private, 38. 


MunIcipAL ASSESSMENT.—In Re Bradburn and The City of Peterborough, {1934} 
O.R. 555, the court of appeal for Ontario had to consider the question whether the 
payment by a limited company to the province of Ontario of a tax of one per cent. on 
the net revenue of the company, imposed by the Corporations Tax Act, R.S.O. 1927, 
c. 29, as amended by 22 Geo. V, c. 8, s. 3, operated to exempt the shareholders of the 
company from the payment of municipal income-tax on dividends received from the 
company by virtue of s. 4(20) of the Assessment Act, R.S.O. 1927, c. 238, which pro- 
vided that ‘“‘the dividends or income from stock held by any person in an incorporated 
company” shall be exempt from municipal taxation if the income of the company is 
“liable to assessment in Ontario”. The court of appeal held that this exemption only 
applied to a situation where the company was liable to assessment for the purpose of 
municipal revenue, and that the payment by the company of the provincial tax under 
the Corporations Tax Act did not operate, per se, to exempt the shareholders from the 
payment of municipal income-tax on dividends received by them. Thisresult reached by 
the court of appeal has now been made statutory by s. 4 of the Assessment Amendment 
Act, 1934 (c. 1), which provides that the exemption contained in s. 4 (20) of the Assess- 
ment Act “‘shall not apply to exempt such dividends or income from stock in an in- 
corporated company by reason of the assessment or taxation of the income of such 
company under The Corporations Tax Act, 1932". This amendment of 1934 was 
enacted before the court of appeal gave judgment in the Bradburn Case but, not being 
retroactive in its operation, it did not apply to the situation before the court which had 
arisen in relation to 1932 income. However, the court pointed out that, even with the 
1934 amendment, the legislation is in an unsatisfactory condition since it leaves open 
the question whether liability of a company for income assessment for municipal pur- 
poses upon part of its income operates, under s. 4 (20) of the assessment Act, to exempt 
the shareholders from the payment of municipal income tax on dividends received by 
them from the company. 

By the Statute Law Amendment Act, 1934 (c. 54) it is provided that the ‘‘failure 
of a municipal corporation or of its officers or agents to levy by distress taxes which 
are a lien upon land and remain unpaid, shall not invalidate” a sale of the land by the 
municipal corporation for non-payment of such taxes. The effect of this amendment 
is to render obsolete the contrary view expressed in the judgment of J. M. McEvoy J. in 
Scott v. The Township of Alberton, et al., (1932) 41 O.W.N. 404. 
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CONVEYANCES OF LAND.—The Conveyancing and Law of Property Act, 1934 (c. 6) 
provides that a body corporate shall be, and is declared to have been, capable of acquir- 
ing and holding any real or personal property in joint tenancy in the same manner as 
if it were an individual. The act also provides that where a body corporate is a joint 
tenant of any property, on its dissolution the property shall devolve on the other joint 
tenant. This act is in the same language as the English Bodies Corporate (Joint Ten- 
ancy) Act, 1899, 62 and 63 Vict.,c.20. The effect of this act is to change the rule of 
the common law that a corporation cannot hold property as a joint tenant. One 
reason for the existence of the common-law rule was that there could be no right of 
survivorship, in the ordinary sense, where a corporation was a joint grantee, and the 
right of survivorship was regarded as an essential incident of a joint tenancy. This 
rule of the common law applied where all the grantees were corporations, and also 
where any one of the grantees was a corporation. ‘The effect of the grant at common law 
in such situations was to render the grantees tenants in common. ‘The common-law 
rule applied not only to freeholds, but also to chattels real, personal chattels, and choses 


iction. See in relation to the common-law rule. Windham’'s Case, 5 Coke 7a; Wuiillion 


I 


v. Berkley, Plowd. 223; Bennet v. Holbech, 2 Saund. 509; 2 Bl. Comm. 184; Bac. Abr., 
joint Tenants (B); Law Guarantee and Trust Society v. The Bank of England, (1890 
24 0.B.D. 406, at p. 411. 





LIABILITY OF OWNERS OF DoGs KILLING OR INJURING SHEEP.—-Under the pro 
ons of the Dog Tax and Sheep Protection Act, R.S.O. 1927, c. 300, a municipality 
s rendered absolutely liable to the owner of sheep which have been killed or injured by 
ogs in the municipality, for the amount of damage sustained by the owner. ‘The 
unicipality is then given a right of action over against the owner of the dog and, in 
order to recover, the municipality need not establish that the dog w ‘vicious or 
ccustomed to worry sheep’. By an amendment to this act, 1934, c. 15, it is provided 
that if the sheep are killed or injured in territory without municipal organization, the 
owner of the dog shall be directly hable to the owner of the sheep for the damage sus 
ned without the necessity of proving that the dog was vicious or accustomed to 
worry sheep This new provision as to territories without muni | organization 
rresponds to the general provisions of the Dogs Act, 1906 (Imp.), an odifies the 
ommon ] iW rule as to the nec essity Of prooi ot} the owner's SCLENLE ia nievous 
ropensity in his dog. 
INSURANCE.—The Insurance Act, 1934 (c. 22), in addition to enacting a new general 


nterpretation section for the whole act (R.S.O. 1927, c. 222), purports to create several 
nteresting offences in relation to the insurance business. 

In an attempt to terminate what had apparently been a profitable business, but 
one which must have caused serious losses to ignorant policy-holders, it is made an 
offence under the act for any person, other than an insurer or its duly authorized agent, 
to advertise or hold himself out as a purchaser of life-insurance policies or of benetits 
thereunder, or to traffic or trade in life-insurance policies for the purpose of securing 
the sale, assignment, or hypothecation thereof to himself. 

The other new offences relate to the conduct of insurers and their agents, and con- 
stitute an attempt, framed in somewhat vague and indefinite language, to impose legal 
penalties for violation of a recognized ethical commercial standard. The act makes it 
in offence for any insurer or agent to make any agreement as to the premiums to be 
paid fora policy, other than as set forth in the policy, or to pay, allow, or give any rebate 


of the whole or part of the premium stipulated in the policy to any person insured or 
applying for insurance in respect of life, person, or property. 








168 THE UNIVERSITY OF ToRONTO LAW JOURNAL 


The act also makes it an offence for a life-insurance agent (a) to induce “‘an insured 
to lapse, forfeit, or surrender for cash’’ a contract of life insurance with one insurer in 
order to effect a contract of life insurance with another insurer, (b) to make any false 
or misleading statement in the solicitation of insurance, or (c) to coerce a prospective 
buyer of life insurance through the influence of a business or professional relationship 
or otherwise to give a preference in respect to the placing of life insurance which would 
not be otherwise given in the effecting of a life-insurance contract. 


Liguor ContTrRoL.—By the Liquor Control Act, 1934 (c. 26) the liquor control 
board is empowered to issue licences for the sale of beer and wine in standard hotels, 
subject to the regulatory provisions contained in the act. 


Mitk Contro_.—By the Milk Control Act, 1934 (c. 30) a board to be known as 
“The Milk Control Board of Ontario” is created with jurisdiction and power to inquire 
into any matter relating to the producing, processing, handling, distributing, or sale 
of milk, and, subject to the approval of the lieutenant-governor, to make regulations 


with respect thereto 


PARTNERSHIP REGISTRATION.—By the Partnership Registration Act, 1934 (c. 40), 
the time for filing declarations as to formation of, and change in, partnerships is reduced 
from six months to sixty days from the date of the formation or change, and the penalty 
for failure to comply with the requirements of the act as to the filing of such declarations 
is reduced from $100 to a penalty of not less than $10 and not more than $100. 


PROTECTION OF PUBLIC AUTHORITIES.—By the Public Authorities Protection Act, 
1934 ‘c. 45) the protection afforded by the act is extended to a sheriff's officer acting 


under a writ of execution or other process. 


JURISDICTION OF AssISTANT MAsTERS.—In order to remove any doubts as to the 


jurisdiction of the assistant masters of the supreme court of Ontario, it is provided by 
the Statute Law Amendment Act, 1934 (c. 54, s. 13) that where under any statute, rule, 


or order, or in any action or proceeding, anything is directed to be done by the master 


of the supreme court, any assistant master shall have, and shall be deemed to have 
always had, power to act as fully and effectually as the master. 

Succession Duty.—By the Succession Duty Act, 1934 (c. 55), the old act (R.S.O 
1927, c. 26 and amendments) is repealed, and by the new act higher rates of duty are 
imposed. Moreover, it is interesting to observe that, in s. 6 of the new act, the legis 
lature has provided that ‘‘every transmission within Ontario owing to the death of a 
person domiciled therein of personal property locally situate outside Ontario at the 
time of such death, shall be subject to duty” This provision was probably sug 
by, but does not follow precisely, the language of Lord Thankerton in Provincial 


surer of Alberta v. Kerr, \1933] A.C. 710, at p. 718 


APPEALS FROM SUMMARY ConvictTions.—The 
c. 56) abolishes an annoying procedural question 
convictions by magistrates. By s. 13 of the Sumn 
c. 121, it was provided that an appeal lay fror 
general sessions of the peace if the conviction adjudged imprisonmen 


other cases to the division court of the division in which the cause 
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or complaint arose. Now by the 1934 act, it is provided that all appeals from summary 
convictions lie to ‘‘the County or District Court of the county or district, as the case 
may be, in which the cause of the information or complaint arose’. And by s. 9 of 
the Statute Law Amendment Act, 1934 (c. 54), the County Judges’ Criminal Courts 
Act, R.S.O. 1927, c. 93, is amended by adding a section to the effect that ‘‘ where under 
any of the provisions of the Criminal Code or of the Summary Convictions Act an 
appeal is made to a County or District Court”’, such appeal may be heard by the county 
or district judge in the court constituted under the act. 

Joun J. ROBINETTE 
Osgoode Hall Law School, 
Toronto. 


QUEBEC 
Acts passed, 138; Public, 86; Private, 52. 


LotterRY.—In order that the province might take advantage of the situation if 
and when the Dominion parliament legalized lotteries, this act (c. 6) permitted the 
lieutenant-governor-in-council to organize a lottery, the proceeds of which would be 
used exclusively for educational or public charitable purposes, carried on in the province 
and designated by the lieutenant-governor-in-council. The bill to legalize lotteries was 
not enacted by the parliament of Canada, so the act remains a dead letter. 


ELECTRICITY RATES.—This act (c. 10) permits anyone, who believes that the rates, 
classifications, or regulations for the service of electricity are unjust, unreasonable 
or unduly discriminatory, to bring a complaint before the Quebec public service com- 
mission and designate a person to act as associate member of such commission for that 
case. This is to be done by a complaint which must be served on the public-utility 
company concerned. The latter may then designate another person to join the public 
service Commission as an associate member. The remuneration and travelling expenses 
of each person so designated are to be borne by the person who designated him. The 
complaint is then investigated by the public service commission and the person desig- 
nated, who for the purpose have the powers possessed by the commission. 


Succession DutiEes.—C. 14 amends the provisions of R.S.Q. 1925, c. 29, respecting 
the liability of life-insurance policies to succession duty. 


ALCOHOLIC Liqguor.—The enforcement of the Alcoholic Liquor Act is by this act 
c. 17) transferred from the liquor commission to the attorney-general. 


FOREST OPERATIONS.—The lieutenant-governor-in-council is empowered (c. 22 
to appoint the ‘Quebec Forest Operations Commission” of two members with power to 
investigate, report on, and regulate all the conditions of labour in the cutting of timber 
on public lands, its removal from the forest, and its movement by water-courses 
Che approval of the commission is required, in advance, for all scales of wages, hours of 
work, details of the food and other articles to be supplied, charges for medical services 


or other deductions from pay, and working conditions in general in all woods operations 


by timber-limit holders or contractors. Power is given to summon witnesses and to 
enter and inspect lands and premises. The penalty for infringement is a fine of $200 
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to $500. The scale of wages to be paid and charges made must be posted in each camp. 
Employees receiving less than the wages mentioned in the approved scale can claim 
the difference. 


MARKETING.—The lieutenant-governor-in-council is empowered to do anything 
necessary to give effect in the province to any act of the parliament of Canada dealing 
with the marketing of natural products or with bankruptcy and insolvency (c. 24 


Dairy Propucts.—C. 63 of R.S.Q. 1925 as replaced by 1933, c. 24, is amended by 
c. 27 so as to apply to distributors, and to provide for the appointment by the lieutenant 
governor-in-council of the dairy-industry commission with from three to five members 
The commission is given power to investigate and report on the dairy industry and 
trade in the province, to fix the guarantees required to be given by milk dealers to 
producers, to regulate the purchase, transport, preparation, storing, sale, and dis- 
tribution of milk and cream, to approve any agreement between dealers and producers, 
to make such agreement obligatory in the territory covered by the agreement and to 
annul such agreement, to fix the price of milk in any territory, to prohibit the sale below 
such price, and to take or cause to be taken suits for the infringement of the act. De 
cisions of the commission must be published in the official Gazette and may be cancelled 
by the lieutenant-governor-in-council. The lieutenant-governor-in-council is authorized 
on the recommendation of the commission and on the advice of the director of the 
provincial bureau of health to make regulations to assure the hygienic condition of 
milk and to authorize the commission to issue permits for the sale of milk. Contract 


between producers and dealers are only terminable by either party after sixty days 


ce to the other. The penalties on infringements are fines rising from $10 to $100 
a first offence to $25 to $1,000 for the third and subsequent offences. 
C. 28 supplements the act by providing that no dealer may sell milk or crean 


in any territory for which the purchase price of milk or cream has been fixed by the 


{ 


mission, at a price less than the price fixed by the commission, under penalty of the 
ed above 


MinimuM WaGeEs.—The Women’s Minimum Wage Act, R.S.Q. 1925, c. 100, is 
imended by providing that the commission may order that no male worker shall be 
employed at work ordinarily done by women at a wage less than that fixed by the cor 
mission for women (c. 30), 

C. 31 requires employers to post conspicuously copies of decisions of the com- 
mission affecting them, nullifies agreements for wages lower than those fixed by the 
conmimission, and prohibits the sale of stocks and bonds to employees unless they receive 
wages in excess of $20 per week. The penalties are increased to a fine of $50 to $200 
for the first offence and from $100 to $300 for subsequent infractions, with one month's 
imprisonment without the option of a fine for an employer or, in the case of a corpora 


tion, its manager who knowingly participates in three offences in twelve months 


MUNICIPAL OR SCHOOL CORPORATION CREDITOR AGREEMENT Act.—C. 36 Jadds 


c. LLIC to the Revised Statutes to make agreements ratified by two-thirds in value of 
the creditors of such corporation binding on all creditors of the class affected by the 
agreement. 


Taxis.—C, 37 adds c. 113B tothe Revised Statutes, requiring municipalities having 
a population of over 30,000, and permitting municipalities with less than 30,000, to 
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put into effect a tariff of taxi-rates. The tariff is subject to the control of the Quebec 
public service commission and when approved by it shall be the only lawful rate in the 
municipality concerned. 


Epucation.—Persons other than ministers of religion or educational corporations 
must obtain the consent of the superintendent of education before opening a private 
school (c. 39). 


RELEASED PRISONERS’ FARMS.—The lieutenant-governor-in-council is empowered 
to authorize the attorney-general to organize one or two farms to receive with their 
consent persons released from penitentiaries, prisons, reformatory schools, etc. (c. 47). 


PuysicaL Contests.—C. 48 adds c. 164A to the Revised Statutes to prohibit ‘“‘con- 
tests between competitors wherein human physical endurance is put to test and which 
may become indecent, injurious to health or contrary to public order’’ (walkathons, etc.) 
without a permit from the local chief of police. 


PoLicE AND Goop OrbDER.—Police officers are to perform all duties assigned to 
others charged with assuring the observance of any particular act when specially author- 
ized by the attorney-general orally or in writing. The lieutenant-governor-in-council is 
empowered to transfer to the control of the attorney-general, officers, etc., charged with 
the enforcement of a particular act, or to organize any police force under the attorney- 
general to enforce any particular act (c. 50). 


PuBLic MEETINGS.—The Certain Meetings Advertising Act (c. 51) adds c. 170A 
to the Revised Statutes. It reads: 

“1. This act may be cited as Certain Meetings Advertising Act. 

2. In this act: 

1. The words ‘chief of police’ mean the person who fulfills the duties of super- 
intendent, director or chief of police in a municipality, and, in the event of there being 
no such officer in a municipality, the mayor of the municipality; 

2. The word ‘circular’ means any paper, writing or printed matter or any docu- 
ment whatsoever, which is distributed, posted up or otherwise made public, but does 
not include: 

a. A newspaper, pamphlet or paper to which the provisions of the Newspaper 
Declaration Act (Chap. 172) apply, and with regard to which the provisions of this 
latter act have been observed; 

b. A circular respecting religious, charitable, electoral, municipal, or school pur- 
poses, or meetings allowed by law; 

c. A circular respecting the proper management and the operations of public 
bodies, corporations, firms, associations or institutions having a legal existence; 

d. A circular which a manufacturer, a merchant or a trader distributes, posts up 
or otherwise makes public, to advertise his business, products or merchandise; 

e. Any circular designated by the Lieutenant-Governor in Council. 

3. The word ‘person’ includes likewise any association, firm or corporation what- 
soever. 

3. 1. No person shall distribute or cause to be distributed, post up or cause to be 
posted up, or otherwise make public, a circular in a city or town, unless such circular 
shall have been submitted to and been approved by the chief of police. 

2. The person who undertakes the distributing or posting up of such circular or 
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the rendering of same public in any other manner must see that the printer or any other 
person having the making thereof causes to be shown, on some part thereof, the real 
names, designation and domicile of the printer, and of the author, the true description 
of the place where it was printed or made and the statement that it has been duly 
approved by the chief of police or the mayor, as the case may be, of the city or town 
where it is to be distributed, posted up or made public. 

4, The approval contemplated by section 3 shall not be granted if the printer, maker 
or author of the circular is not domiciled in this Province. 

5. Every person who commits any infringement of this act shall be liable, in addition 
to the costs, to a fine not exceeding one hundred dollars, and, in default of payment of 
such fine and costs, to an imprisonment not exceeding one month 

6. Any member of the Provincial or municipal police may seize and confiscate, in any 
place whatsoever, any circular distributed, posted up cr otherwise made public contrary 
to the provisions of this act.” 


FIRE PREVENTION.—Persons adjusting claims for an insured under a fire policy 


must report in writing on the settlement of each claim to the provincial fire commission 
(c. 54). 


INDUSTRIAL ESTABLISHMENTS.—R.S.Q. 1925, c. 182, which deals with the safety of 
employees, efc., in industrial establishments, is extended to cover commercial establish- 
ments too (c. 55). The age at which employment could begin was sixteen, unless a child 
could read and write when there was no minimum. The act makes the minimum four- 
teen years for those who can read and write, and sixteen for those who cannot. The 
maximum hours of work of girls and women are reduced in certain cases. 


COLLECTIVE LABOUR AGREEMENTS.—The lieutenant-governor-in-council is em 
powered to approve of a collective labour agreement between one or more associations 
of employees and employers and to order that its terms respecting wages and hours 
shall be extended to others in the trade or industry and within the territory covered 
by the agreement (c. 56). The agreement may be repealed in the same way at the 
request of any of the parties. The agreement governs the labour relations between em 
ployer and employee unless an individual contract is more favourable to an employee. 
The act provides for a joint committee to carry out each agreement. Such committee 
may create a board of examiners to determine the qualifications of workmen and 
apprentices, who must have certificates of competency in order to take civil suits for 
wages due under a collective agreement, but this does not apply to day labourers. 
The lieutenant-governor-in-council is by s. 11 empowered to refuse to apply the provisions 
of the act to any industry liable to sutfer through their enforcement “serious injury 
from the competition of foreign countries or of other provinces”. Collective agree 
ments must ‘take into account the economic zones of the Province in establishing labour 
conditions’. Neither the employer nor the employee is by the act compelled to become 


a member of any association. 


PusLtic HEALTH he bureau is given power to control sanitary conditions in 


lumber camps, ete Germ-carriers are defined and prohibited from handling food (c. 58 


PuBLic CHARITIES.-Amendments are made regarding the “hospitalization” of 


indigents and to give municipalities additional machinery to recover for the cost thereof 
(c. 59) 





CANADIAN LEGISLATION 


Apoption.—Certificates of the judgment of adoption are required to be transcribed 
on the register of the church to which the adopting parents belong (c. 60). 


PROFESSIONAL SYNDICATES.—Municipal corporations are permitted to exempt 
professional syndicates (trades unions) from taxes on an immoveable used for a meeting- 
hall, library, lecture hall, etc. (c. 67). 


Lanp, CoMPuULSoRY SALE or.—C. 69 adds c. 260A to the Revised Statutes to provide 
for the purchase of land held under contract of lease, alienation for rent or constitut in 
certain electoral districts, by any person who has on such land built a house worth more 
than the land on which it was built. The holder must offer a price in writing and if this 
is not accepted he may apply to the Quebec public service commission to fix the price. 


SALES FOR MUNICIPAL AND SCHOOL TAXEs.—Between July 15 and August 1 each 
year the secretary-treasurer of each municipal and school corporation must prepare a 
list of the immoveables on which municipal and school assessments for two years or more 
were not paid on June 30 previous. The list shall be open to inspection during Sep- 
tember, when the owner may, after notice to the corporation, apply to the court to 
obtain a delay if he prove that he is unable to make such payment, but that he would 
be able to make it within the delay granted. The delay granted is not more than twelve 
months, but may on petition be extended for a further twelve months. The judgment 
is final and may order payment of arrears by instalments. Within the first fifteen days 
of October or within fifteen days of the dismissal of an application for delay or expiry 
of a delay, the clerk of the corporation must proceed to the sale of immoveables on the 
list by public auction. The Quebec municipal commission may exempt municipalities 
from the operation of the act (c. 71). 


MoraAtToriuM.—This act (c. 73) extends for a further year the act suspending the 
exigibility of hypothecary and other claims. This provides that an action to foreclose 
can only be taken after thirty days’ notice in writing, during which the debtor who has 
paid taxes, interest, and premiums may apply to the court to secure a delay for payment 
of the capital. 


PROCEDURE, PERSONAL APPEARANCE OF PARTy.—Article 83 of the Code of Civil 


Procedure is amended so as to exclude, from the privilege of appearing in person in 


court proceedings, custodians and trustees in bankruptcy, liquidators under the Winding- 


up Act, collection agents, and purchasers of book debts (c. 77 


IE. XEMPTIONS FROM SEIZURE.—Salaries of workmen on relief work are exempt from 
seizure by garnishment (c. 78). 


SEQUESTRATOR.— Article 713 of the Code of Civil Procedure is replaced so as to 
permit otf the appointment of a sequestrator to immoveable property under seizure 


(c. #9). 


Brookre CLAXTON 
Montreal 
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THE WESTERN PROVINCES 


(a) Alberta 


24 Geo. V: Public, 71; Local and Private, 5. 


Economic ADJUSTMENT.—C. 11 amends the Debt Adjustment Act of 1933. Several 
minor changes are made and s. 9a provides definitely for the exclusion of the period 
under which a creditor is precluded from bringing an action from computation under 
any limitation law. S. 34a gives the lieutenant-governor-in-council power to authorize 
the provincial treasurer to lend money to any municipality for the purchase of seed 
grain for farmers affected by adverse conditions. C. 21 extends the provisions of s. 2 
of the Crop Payments Act, 1933, for another year. C.33 provides for the establishment 
of a department of trade and industry to encourage the betterment of the conditions of 
all trades and the development of natural resources. Very wide powers are given, 
including the formulation of codes. The act is to come into effect on proclamation. 
C. 36 empowers the lieutenant-governor-in-council to proclaim any legislation enacted 
by the parliament of Canada dealing with the extension of credit to those engaged in 
agriculture or the effecting of compromises between such persons and their creditors, to 
the extent that such legislation is beyond the legislative competence of Canada and is 
within the legislative competence of the province. Legislation so proclaimed shall have 
the force of a statute of the province and shall prevail, incase of conflict with other 
statutes of the province. C. 64 provides for a reference to the supreme court of Alberta 
to determine the residence of a recipient of relief in certain circumstances. 5S. 6 provides 
for recovery of relief advances by the province or a municipality from the municipality 
liable for such relief. 


EXECUTION CrEpDITORS.—C. 8 sets out in detail the rights of execution creditors and 
provides for the distribution of the proceeds of executions. It supplants and repeals the 
Creditors Relief Act of 1922 


MARKETING.—C. 34 is an act to supplement legislation of Canada relating to the 
marketing of natural products. The lieutenant-governor-in-council may proclaim such 
legislation or regulations made thereunder, in whole or in part, to be in force in the 
province, in so far as the same are beyond the legislative competence of Canada and 
within the legislative competence of the province. The act also provides for the appoint- 
ment of one or more marketing boards. C. 35 gives the lieutenant-governor-in-council 
power to establish ““The Emergency Wheat Control Board”. As recited in the preamble, 
this is for the purpose of enabling the province to assist in carrying out the provisions 
of the London wheat agreement of August, 1933, if circumstances so require. 


Succession Duttes.—C. 17 is a new act dealing with this matter and repealing 
previous legislation. It is described as an act respecting duties upon property passing 
and upon persons to whom property passes on death. Presumably, it is an attempt to 
formulate the law in accord with the recent decision of the judicial committee. 


i 


TAXATIoNn.—C. 4 amends the Corporation Taxation Act. C. 5 provides in sub- 
stance for the continuance of the Corporations Temporary Additional Taxation Act, 
1932, fortwo more years. C.67amendsthe Fuel Oil Tax Act. C.68 amends the Income 


Tax Act. The effect is to increase the tax payable to a slight extent. 
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(b) British Columbia 
24 Geo. V: Public, 69; Private, 6. 


Economic ADJUSTMENT.—C. 19 provides for the appointment of an economic 
council of not more than ten members by the lieutenant-governor-in-council. S. 5 
specifies the ‘‘powers, duties and functions” of this council in great detail. Among 
these may be noted: to provide for industrial research; to carry out an economic survey 
of the natural resources of the province; to co-ordinate various industries so as to obtain 
the best combined results; generally to make investigation of the possibilities of eco- 
nomic and industrial development in the province. For the purpose of making in- 
vestigations the council shall have the same powers as are given to commissioners 
appointed under the Public Inquiries Act. The reports and recommendations are to be 
made to a minister designated by the lieutenant-governor-in-council. C. 49 is cited as 
the Mortgagors and Purchasers Relief Act, 1934, and repealsthe act of 1932. Noaction 
for foreclosure, forfeiture, or for the purchase price of land may be taken without leave 
of a judge.. The procedure is outlined and the court is given discretion to extend a 
redemption period. The lieutenant-governor-in-council may terminate the operation 
of the act, otherwise it continues until thirty days after the close of the first session of 
the legislative assembly to be held in 1935. 


MARKETING.—C, 38 empowers the lieutenant-governor-in-council to constitute a 
“British Columbia Marketing Board’’ of not more than three members. S. 4 provides 
in substance that this board shall have powers, within the province, equal to those of 
the Dominion board within Dominion jurisdiction. S. 7 provides that the Dominion 
board, with the approval of the lieutenant-governor-in-council, may exercise powers 
within provincial jurisdiction with reference to the marketing of a natural product to 
the like extent as those powers are exercisable by it under the Dominion act in the 
marketing of that natural product. Very wide powers are given to the board by s. 8. 


Municipat ArFarrs.—C. 52 provides for the constitution of a department of 
municipal affairs to be presided over by a minister of municipal affairs. This department 
shall be the recognized medium of communication between the municipalities and the 
lieutenant-governor-in-council. 


SPECIAL PoweErs.—C. 60 provides that to the full extent to which the powers of 
the legislature extend, notwithstanding the provisions of any act of the legislature, the 
lieutenant-governor-in-council shall have power to do such acts and make such ordi- 
nances as he may consider necessary in order to anticipate any condition or carry out 
the purposes of a very wide preamble, in relation to any matters coming within ten 
enumerated heads. Heads 2, 5, 7, 8, 9, and 10 correspond, word for word, with heads 3, 
8, 10, 13, 15, and 16 of s. 92, the British North America Act, 1867. Other heads deal 
with the natural resources of the province, the lending of money to industries and munici- 
palities, provincial public works and property, and the establishment and regulation of 
hospitals and schools. S. 7 provides that the act shall remain in force only until the 
beginning of the next session of the legislature. 


Succession Duties.—C. 61 repeals legislation previously existing and is to a con- 
siderable extent new. The description of property of the deceased passing on his death 
has been altered. 
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TRADES AND PROFESSIONS.—An unusual number of statutes deal with the regula- 
tion of various trades and professions. Among others may be noted: c. 5, barbers; c. 11, 
chiropodists; c. 12, chiropractors (new); c. 26, hairdressers; c. 27, horse-breeders; c. 35, 
lawyers; c. 55, optometrists. C. 35, being an amendment of the Legal Professions Act, 
is of considerable significance. Among other changes it is provided by s. 35a that the 
benchers shall be bound by and shall act upon any resolution passed at any general 
meeting of the members of the society. Certain topics such as discipline and admissions 
are excepted from this provision. 


Work AnD WaGEs.—C. 30 is an act to amend and consolidate the Hours of Work 
Act, 1923. Certain powers are given to the board of industrial relations. The board 
above mentioned is constituted under the provisions of c. 47, cited as the Male Minimum 
Wage Act, which amends and consolidates earlier legislation. C. 48, cited as the Female 
Minimum Wage Act, is also an amending and consolidating act. The board of industrial 
relations is given certain powers. 


(c) Manitoba 
24 Geo. V: Public, 84; Private, 4. 


BOXING AND WRESTLING.—C. 1 provides for the establishment of the ‘‘ Manitoba 
Boxing and Wrestling Commission”’ to be composed of three persons appointed by the 
lieutenant-governor-in-council. This commission shall have control over professional 


boxing and wrestling contests and exhibitions. C. 19 of the Consolidated Amendments, 
1924, is repealed. 


DrEFAMATION.—C. 23 amends the Libel Act. S. 13A provides that in the event 
of the publication of a libel against a race or creed likely to expose persons belonging 
to the race or professing the creed to hatred, contempt or ridicule, or tending to raise 
unrest or disorder among the people, a person belonging to the race or professing the 
creed may obtain an injunction to prevent the continuation and circulation of the libel. 


Economic ApjUSTMENT.—C. 9 amends previously existing debt-adjustment legis- 
lation. The changes on the whole are favourable to the debtor. C. 10 is an act to 
facilitate the compromise of the debts of farmers. Cc. 56, 57, and 58 deal with the con- 
solidation of municipal tax arrears. 


MARKETING.—C. 48 is an act designed to facilitate the carrying out of the London 
wheat agreement. It is almost identical in terms with the Alberta act noted supra, 
except that no power seems to have been given to the lieutenant-governor-in-council 
to proclaim Canadian legislation having as its object the carrying out of the agreement. 


Proprerty.—C. 38 is an act respecting real property and the title thereto. It is 
largely a consolidation of Manitoba land law. C. 39 contains an interesting amend- 
ment to the Sale of Goods Act. It is provided that a dealer licensed under the Canada 
Grain Act obtains a good title to grain if he buys and takes delivery in good faith and 
without notice of defect or want of title. The same result follows where such a dealer 
makes money advances on the security of grain so delivered. 


Succession Dutiges.—C. 42 is largely a consolidation, but presumably an attempt 
has been made to bring the definition of taxable property and succession into line with 
recent decisions of the courts. 
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WorK AND WaGEs,—C. 13 amends the Fair Wage Act, 1916. C. 26 amends the 
Masters and Servants Act, and c.29 the Minimum Wage Act. C. 32 contains a minor 
amendment to the One Day’s Rest in Seven Act. 


(d) Saskatchewan 
24 Geo. V: Public, 65; Private, 6. 


Economic ADJUSTMENT.—C., 24 amends the Arrears of Taxes Act. The legislative 
policy of protection for the taxpayer in arrears is continued. C. 26 in substance extends 
the provisions of the Municipalities Relief Act, 1933, for a further period. C. 27 effects 
minor amendments to the Relief Act, 1933. C. 28 and c. 29 deal with the postponement 
of issue of certificates of title to land sold for taxes. C. 30 is a comprehensive statute 
dealing with the consolidation of arrears of taxes on land. The owner of land (in a 
municipality or local improvement area), in respect of which the arrears are at least 
equal to the entire levies for any two years, may apply to the council or minister of 
municipal affairs, as the case may require. If the application is accepted, an agreement 
is entered into calling for payment by six instalments over a period of five years. A 
city may present an alternative consolidation scheme for the approval of the minister. 
In s. 30 a council is given power to remit a stated percentage in certain circumstances. 
C. 34 provides for a guarantee by the province of the repayment of moneys borrowed by 
rural municipalities for educational needs. C. 58 amends the Saskatchewan Relief 
Commission Act, 1932. C. 59 amends existing debt-adjust ment legislation in a manner 
favourable to the debtor. C. 60 amends the Limitation of Civil Rights Act, 1933, in 
substance, its operation being continued for another year. 


EpucaTion.—The appointment of the education commission of three members, 
appointed by the lieutenant-governor-in-council, is provided for in c. 36. This com- 
mission shall preside over the department of education and direct and supervise its 
organization and functions. The design is to take educational matters from under direct 
governmental control. 


FOREIGN JUDGMENTsS.—C. 13 is an act to make uniform the law respecting actions 
upon foreign judgments. 


MARKETING.—C. 61 is a statute designed to facilitate the operation of the London 
wheat agreement. It is almost identical in terms with the Manitoba legislation noted 
supra. C. 62 is in aid of the Natural Products Marketing Act, 1934 (Dominion). In 
so far as the Dominion statute and regulations made thereunder are within provincial 
competence and beyond Dominion competence, they are declared to be law in the 
province until repealed by Dominion authority. The lieutenant-governor-in-council 
is also empowered to create marketing boards. 


SALE oF Goops.—C. 50 makes the same amendment in favour of bona fide dealers in 
grain as was noted under Manitoba supra. The new section now appears as 24a, 
Saskatchewan Sale of Goods Act. 


Succession DutiEs.—C. 6 amends the Succession Duty Act, R.S.S. 1930, c. 37. 
The amending act shows an evident attempt to bring the scheme of the legislation into 
accord with recent decisions of the courts on the constitutional aspect. 
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Taxation.—C. 5 contains minor amendments to the Income Tax Act, 1932. 
C. 7 increases the taxes payable under the Corporation’s Taxation Act. C.8 is designed 
to facilitate the collection of taxes imposed by the Gasoline Tax Act, 1932. 


Work AND WaGEs.—C. 55 makes certain amendments designed to strengthen the 
Minimum Wage Act. C. 56 enacts a minor amendment to the Weekly Half-Holiday 
Act, 1931. 

F. C. CRONKITE 
University of Saskatchewan. 










NOTES ON RECENT CASES 


CONTRACTS—STATUTORY REQUIREMENT OF LICENCE—ILLEGALITY 







Wasel Bros. v. Laskin, [1934] 3 D.L.R. 798. 









It is a well-established principle of English law that no court will lend its aid toa 
suitor who founds his cause of action on an illegal act: ex dolo malo, non oritur actio. 
This principle is exemplified in the instant case. The plaintiff transported goods in a 
motor vehicle for the defendant without having complied with the Public Service 
Vehicle Act, 1933 (Sask.), which required all motor vehicles transporting goods on the 
public highway to be licensed. The plaintiff sued to recover compensation for his 
services, and the defendant pleaded the plaintiff's failure to comply with the provisions 
of the aforementioned act as his defence. The court, Haultain C.J.S., and Turgeon, 
Martin, and Mackenzie JJ.A., held, following the decisions in Brightman v. Tate, {1919} 
1 K.B. 463; Re Mahmoud and Ispahani, |1921]2 K.B. 716; Victorian Daylesford Syndicate 
v. Dott, [1905] 2 Ch. 624; Cope v. Rowlands, (1836) 2 M. & W. 149; 150 E.R. 707; Melliss 
v. Shirley Local Board, 16 Q.B.D. 446, that the action must fail. 

In the first two cases relied on, the judgments turned on the matter of licences ree 
quired by regulations passed under the Defence of the Realm Act. In Brightman v. 
Tate, builders, conditionally licensed under regulations passed by the minister of 
munitions, exceeded the maximum expenditure set by the licence. eld, the plaintiffs 
were unable to recover for this amount. In both cases, after an exhaustive survey of 
the precedents, the court held that the Defence of the Realm Act and regulations drawn 
up thereunder had for their object the protection of the public interest and that any 
contract made in contravention of these provisions was illegal and could not be en- 
forced. The above two cases are war-time cases; but the decisions in Victorian Daylesford 
Syndicate v. Dott and Cope v. Rowlands preceded them, and ‘public policy”’ in these 
cases was not influenced by the emergency of the heur. 

In Victorian Daylesford Syndicate v. Dott, the defendant, a money-lender, lent 



















money to the plaintiffs without being registered as required by the Money-Lenders Act, 
1900, which imposed a penalty for such failure. Buckley J. said: ‘‘a contract which is 
prohibited, whether expressly or by implication, by a statute is illegal and cannot be 
enforced . . . statutes may be grouped under two heads—those in which a penalty is im- 
posed against doing an act for the purposes only of the protection of the revenue, and 
those in which a penalty is imposed upon an act not merely for revenue purposes, but 
also for the protection of the public . . . if I arrive at the conclusion that one of the 
objects is the protection of the public, then the act is impliedly prohibited by the statute, 
and is illegal.”’ 

In Cope v. Rowlands, the plaintiff, a broker, performed certain services for the 
defendant without being licensed to do so as required by statute. Parke B., in holding 
that the plaintiff must fail, laid down the following rules: (i) where the contract is 
expressly or by implication forbidden the courts will not give it effect; (ii) where a 
penalty is provided for the breach of the requirements of a statute: (a) if the statute 
has for its object the promotion of some matter of public policy any contract made in 
contravention of it is void; (6) if the sole object of the provision is the protection of 
public revenue then the contract is not affected. 
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On the strength of these decisions we find Martin J.A. stating the law applicable 
in the instant case: ‘‘The general rule of law is that where a contract which a party 
seeks to enforce is either expressly or by implication forbidden by the common or statute 
law, no court will lend assistance to give it effect."’ 

The principles which underlie this case are well established, and it is submitted 
that they are reasonable and workable in the circumstances. Although it seems true 
that no particular harm would have befallen the public if the plaintiff’s claim in the 
instant case had been upheld, yet there is always a danger in relaxing a generally 
beneficial rule of law simply because, in a particular case, no injustice would appear to 
result from such relaxation. On the other hand, we might respectfully point out that, 
with the increased control by legislation of the daily activities of the community, a 
citizen may well find himself caught in a net of duties sanctioned by penal statutes or 
regulations flowing therefrom, of which he is not aware, ‘‘those tentacles of unlawful- 
ness”, to which McCardie J., in Brightman v. Tate, refers as being placed on so many 
activities of modern life. The presumption that the citizen knows the law may well 
become ‘‘the shade of a shadow’’—to borrow a phrase from Greer J. in Hudson's Bay 
Company v. MacLay, (1920) 36 T.L.R., at p. 475—and the courts may well in equitable 
wisdom see how far it is possible to winnow the wind of ragged collectivism to the shorn 
lamb of rugged individualism. 

C. M. MILTON 
A. A. RUSSELL 
Law Building, 
University of Toronto. 





CONTRACT UNDER SEAL—AGENCY—U NDISCLOSED PRINCIPAL 


Harmer v. Armstrong, |1934)| 1 Ch. 65. 





When a plaintiff attempted to sue upon a sealed instrument, signed by his agent 
but not by himself, the courts were formerly inclined to cry, with Shylock, ‘‘I cannot 
find it, ‘tis not in the bond”, refusing to recognize the principal as in any way a party 
to the contract. In the instant case the court based its solution upon equitable grounds, 
which, while mitigating the rigour of the common law, raises some interesting problems. 

Harmer, King, and Armstrong agreed among themselves to join in purchasing five 
philatelic publications from the Vallancey Press. Without disclosing that he was 
acting for anyone but himself, Armstrong entered into a contract under seal with the 
Vallancey Press to buy the five journals. Subsequently, having quarrelled with his 
associates-Harmer and King—he arranged with the vendors that thecontract of sale should 
be dissolved. Harmer, on learning of the arrangement, sued both his agent, Armstrong, 
and the Vallancey Press, demanding specific performance. Although admitting that 
Armstrong was only the plaintiff's agent, the trial court acceded to the argument that 
the plaintiff could not maintain an action against the Vallancey Press upon the contract 
owing to its special form. But the court of appeal glossed this conclusion. Accepting 
the position that Armstrong was agent and trustee for the plaintiffs, they applied 
another principle of law, concisely stated by Lord Wright in the privy council ( Vander- 
pitte v. Preferred Accident Insurance Corporation of New York, |1933] A.C. 70, at p. 79) 
that ‘‘a party to a contract can constitute himself a trustee for a third party of a right 
under the contract and thus confer such rights, enforceable in equity, on the third party. 
The trustee can then take steps to enforce performance to the beneficiary by the other 
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contracting party as in the case of other equitable rights. The action should be in the 
name of the trustee. If, however, he refuses to sue, the beneficiary can sue, joining the 
trustee as a defendant.’ Since this procedure had been carefully followed in the 
instant case, the court held that the plaintiff as cestui que trust of one party to the 
contract, was entitled to specific performance against the other. 

Although the court of appeal professed to do nothing more than to enforce Arm- 
strong’s rights under the contract in favour of his principal, it is obvious that the 
remedy granted was one which Armstrong could not have obtained for himself, because 
he had rescinded the contract of sale. But, since at the date of the purported rescission, 
the vendors knew that their purchaser was acting on behalf of another, it was not 
within the agent’s power to vary the terms of the contract (per Romer L.J., at p. 90). 
In a similar case upon a parol contract the same result would doubtless be reached. 
Indeed, it may well be asked whether an agent has, under such a contract, any rights at 
all, after his undisclosed principal has been discovered. We assume, of course, that the 
case is one where the undisclosed principal may appropriately intervene and that the 
agent has no lien against him which would confer special privileges. As between agent 
and principal it was always the intention of the parties that the principal should have 
all the benefits of the bargain. The third party is not prejudiced, because he still retains 
the liability of the agent and may choose to hold either the agent or the principal 
responsible for due performance. On the other hand, the very fact that the agent 
remains liable as one of the original parties to the contract suggests that he should 
retain some rights against his co-contractors. 

From the authorities it would seem to be necessary, in order to extinguish the rights 
of the agent, that the concealed principal should not merely appear but that he should, 
in some positive manner, ‘‘intervene’’, as ‘‘if he makes other arrangements with the 
other contracting party, or waives his claims under it [the contract] or receives payment 
thereof, or in any other manner discharges it’ (Story, On Agency, 8th ed., at p. 498. 
See also Mechem, On Agency, 2nd ed., at p. 1594; Bayley J. in Sargent v. Morris, (1820) 
3 B.& Ald. 277). In Sadler v. Leigh, 4 Camp. 195, the principal merely communicated 
with “the other contracting party”, agreeing to consider him as his debtor; but 
Lord Ellenborough held that ‘‘after the intervention of the principal the right of the 
factor to sue was gone’. The case of Short v. Spackman, 2 B. & Ad. 962, is sometimes 
cited for the rather startling proposition than an agent who contracts in his own name 
may sue the other party ‘‘notwithstanding that the principal has renounced the con- 
tract’’. On examination the case shows that the “renunciation’’ was not communicated 
to the “other party”; the principal simply told the agent that he did not intend to 
perform the contract. Since the identity of the principal must have been discovered 
at some time, the case may be said to show that this alone does not terminate the 
agent’s interest and probably establishes the high-water mark of an agent's rights in 
such circumstances. However, even where it is possible for him to sue, he must still 
be prepared to meet any defence or set-off which would have been available against 
the principal (Bowstead, On Agency, 6th ed., at p. 436). 

Returning to the instant case, we should note the strenuous contention of the 
defendants (other than Armstrong) that, since the plaintiff owed no duty to them, 
they should not have to submit to his claim. This plea for mutuality of obligation, 
which ultimateby failed, was quite well founded. In Re International Contract Company 
(Pickering’s Claim), (1871) L.R. 6 Ch. App., at p. 525, a decision of the court of appeal 
in chancery shows clearly that a principal is immune from suit by a third party upon a 
deed signed by his agent only. No equitable principle can bridge the gap between 
this rule and the ordinary agency doctrine; but it should be observed that none of the 
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members of the court of appeal in the instant case even mentioned Pickering's Case. 
Does this mean that it may be reconsidered at some future date? 

J. E. M. Hancock 
Law Building, 
University of Toronto. 


CROWN—IMMUNITY FROM SUIT IN TORT—GOVERNMENT RAILWAY 
Peccin v. Lonegan and T. & N.O. Railway Commission, [1934] O.R. 701. 


The law reports bear witness to the increasing hardship done to citizens by the 
immunity of the crown and its emanations from responsibility in tort. Hardships were 
not so widespread in the past when the state confined its activities to functions almost 
exclusively governmental. However, to-day the state has become a large service- 
corporation not only rendering business or social services in new fields but also taking 
over economic activities formerly carried on by private endeavour. In this connexion, 
the private citizen is often deprived of a right of action in instances where formerly he 
was in a position toexercise such right (cf. Bainbridge v. Postmaster-General, |1906]1 K.B. 
178). There is really no argument for this immunity seeing that Australia has com- 
pletely changed crown procedure in relation to state activities both economic and 
governmental, and assimilated it, almost entirely, to that in suits between citizen and 
citizen (see 6 Canadian Bar Review (1928), at pp. 329 ff.). In the instant case the 
learned judge, at the conclusion of his judgment, ventured to draw attention to the 
necessity for legislation to alter the law. In doing so his lordship joined hands with 
many of his English brethren, and recognized that the social ends of law should not be 
atrophied by an adherence to procedure medieval in the worst sense of the word. 

It is true that procedure against the crown and its immediate servants is firmly 
fixed and, apart from procedure in contract by way of petition of right, the citizen is 
to all intents and purposes helpless, and the courts can afford no remedy. On the other 
hand, where tortious acts have been committed by some body claiming to be clothed 
with the garland of the prerogative, the judges for various reasons have attempted in 
some cases to give relief to the citizen (G. E. Robinson, Public Authorities and Legal 
Liability, ch. ii, and cases there cited). The law is by no means clear; but on the whole 
Robinson seems to sum up the law correctly, when he says that “an authority or corpora- 
tion must be regarded as outside the exemption of the crown unless it can substantiate 
a claim to exemption by statute, or on the ground that it is by its origin or history closely 
associated with the crown, so that it may be regarded as having emanated from the 
crown in a similar manner to the great departments of state; or apparently unless it 
were created for the purpose of dealing with or controlling crown property, or for the 
purpose of discharging duties previously performed by another exempted department”’. 
So far so good. But what is the law when the statute creating a corporation or body 
declares that it shall be capable of suing and being sued? On a literal interpretation 
we might think that this statutory capacity included the liability to be sued in tort, 
seeing that, under crown law, procedure in contract is provided for by petition of 
right. However, it would seem that this interpretation does not hold# Such a clause 
in a statute apparently does not create liability to be sued in tort (Bankes L.J. in 
MacKenszie-Kennedy v. Air Council, |1927] 2 K.B. 517, at p. 523). Such a right, if 
granted, must apparently be granted in express words (cf. Exchequer Court Act, R.S.C. 
1927, c. 34, ss. 18-20). It is very hard, then, to discover what purpose the clause serves. 
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In the instant case the question arose as to whether the Temiskaming and Northern 
Ontario Railway Commission was properly joined as a party defendant in an action in 
tort. The commission is a corporation created by statute (see R.S.O. 1927, c. 53) and 
by virtue of the Interpretation Act (R.S.O. 1927, c. 1, s. 27) it would appear at first 
sight to have capacity for suing and being sued. Furthermore, the creating statute 
provides (s. 34) that actions against the commission should only be brought with the 


consent of the attorney-general. However, his lordship, considering himself bound by 
MacKensie-Kennedy v. Air Council, and cognizant of the fact that the commission 
was created for the express purpose of dealing with crown property, ruled that, whatever 
these capacities may mean, they did not enable the commission to be sued in tort (per 
Davis J.A., at p. 708). 

It is, however, submitted with respect that when capacity is given to a commission 
or board to sue and be sued the legislature intended something more than a reference 
to procedure in contract. We can sympathize with the learned judge, moving in the 
barren wastes of stare decisis, and compelled perhaps to satisfy his sense of justice by 
the conclusion of his judgment already referred to. 

J. FINKELMAN 
Law Building, 
University of Toronto. 


DEPORTATION UNDER CANADIAN IMMIGRATION ACT—-EFFECT OF PARDON AND REMISSION 
OF SENTENCE 


Re Veregin, (1933] 2 D.L.R. 362; Re Royal Prerogative of Mercy upon Deportation 
Proceedings, [1933] 2 D.L.R. 348. 


It is indisputable that a state has the power to admit aliens and to reject or deport 
them at pleasure. This power appears in the Canadian Immigration Act (R.S.C. 1927, 
c. 93; as amended by 18-19 Geo. V, c. 29). The power of deportation is vested in the 
minister and is only subject to judicial review where a person ordered deported is a 
Canadian citizen or has Canadian domicile. On the other hand, the courts, of course, 
possess the power to interpret the immigration acts, and this interpretation will include 
an inquiry as to whether the immigration authorities, as defined in the acts, have 
jurisdiction to make a deportation order in a particular case (Rex v. Lantalum: Ex parte 
Offman, (1921) 62 D.L.R. 223; Re Walsh, (1913) 13 D.L.R. 288; Re Gardner, (1913) 12 
D.L.R. 610; Re Thirty-nine Hindus, (1913) 15 D.L.R. 189; Rex v. Barnstead, (1920) 
55 D.L.R. 287; Samejima v. The King, {1932} 4 D.L.R. 246). 

One of the interesting problems relating to deportation is the effect of a pardon 
granted a prisoner convicted and confined for an offence, by reason of which imprison- 
ment he became liable to deportation under the terms of the immigration acts. In the 
case of Re Veregin, the applicant for discharge under proceedings analogous to habeas 
corpus was an alien who had been convicted of perjury and sentenced to imprisonment 
for eighteen months. After he had served half of his sentence, he was pardoned to 
facilitate his deportation. 

It is the policy of the department of immigration not to deport an alien unless he 
has a passport of the country of his origin or of the country from which he came to 
Canada. At the time of his conviction, Veregin possessed a passport which would 
expire before he completed his sentence. On the grant of the pardon, the immediate 
deportation of Veregin was ordered, and a warrant was directed to the warden of the 
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gaol where he was confined ordering the warden to deliver Veregin to the proper immi- 
gration authorities for purposes of deportation. He was accordingly detained with this 
end in view by the immigration authorities. 

Veregin sought a writ of habeas corpus in the supreme court of Nova Scotia claiming 
that his detention was unlawful on two grounds: (i) that his pardon removed the reason 
for his deportation; and (ii) that his release on a pardon was not a release at the ex- 
piration of his sentence as was required, inter alia, for the purposes of deportation under 
the Immigration Act (R.S.C. 1927, c. 93, s. 43). Mellish J., before whom the case 
was argued, held that the writ would lie, and Veregin was accordingly freed. In coming 
to this conclusion, the main point influencing the court was the effect of the pardon 
upon the words of the Immigration Act, “‘after the sentence or term of imprisonment . 
has expired’’. The learned judge felt that the commutation of Veregin’s sentence was 
not an expiration within the meaning of the statute, and that consequently Veregin was 
illegally ordered deported and that he should be discharged. 


The governor-general-in-council thereupon submitted certain interrogations to 
the supreme court of Canada, seeking the clarification of the problem. The answers 
of the court are to be found in Re Royal Prerogative of Mercy upon Deportation Pro 
ceedings. The court held: (i) that the governor-general may legally pardon a person 
convicted of crime, even if the convicted person does not wish it; (ii) that the release 
of the prisoner in such a manner would constitute the expiration of his sentence within 
the meaning of the Immigration Act; (iii) that an alien on the expiration of his sentence, 
either by serving it or by commutation or pardon, is subject to deportation under the 
provisions of the Immigration Act. In the course of the judgment (per Duff C.J. 
the court discussed the case of Hay v. Justices of the Tower, (1890) 24 O.B.D. 561. In 
this case, the appellant, who had been convicted of a felony, had later been given a 
free pardon. He then sought a licence to sell spiritous liquors, which was refused under 
a statute which forbade the granting of such a licence to anyone convicted of a felony 
On appeal his plea that the pardon had removed his disability was upheld by the court 
and he obtained the licence. The supreme court of Canada held that this case was not 
applicable to deportation proceedings in Canada on the grounds that the judgment in 
Hay v. Justices of the Tower turned on the interpretation of the particular licensing 
statute in question 

It is respectfully submitted that the effect of a free pardon is too narrowly con 
strued; for there is room for argument that since a free pardon removes culpam et 
poenam, a prisoner to whom it has been granted is, in respect of his offence, excepted 
out of the particular classes of ‘“‘undesirables’’—namely: (i) persons convicted of a 
criminal offence involving moral turpitude; or (ii) persons who have become inmates of 
any penitentiary, gaol, or prison—enumerated in the Immigration Act. On the other 
hand, our submission may not apply to the facts in the case of Peter Veregin, since 
Veregin had not been granted a free pardon, but apparently a remission of sentence 
for the mere purpose of preserving the validity of his passport in order that the 


ministrative custom of the immigration authorities might prevail 


Law Building, 


University of Toronto 





I 
' 
j 





NOTES ON RECENT CASES 185 


NULLITY— MARRIAGE—IMPOTENCE—] URISDICTION 
Fleming v. Fleming et al., |1934] O.R. 588. 


The courts of Ontario have recently been called on to deal with the question of 
jurisdiction in suits for nullity of marriage. In Fleming v. Fleming the facts of the 
case were as follows. In 1927 the plaintiff and defendant, both domiciled in Ontario, 
went through a legal form of marriage in California. After the marriage they returned 
to Ontario and cohabited there until 1933. In that year the defendant went to the 
State of Nevada, and there obtained a decree of divorce from her husband (who did 
not appear although served with notice of the action) on the grounds of extreme cruelty 
and failure to provide the common necessaries of life. Later in the same year she 
obtained a decree of annulment of marriage in the State of California on the ground 
of her husband's impotence. Again the husband was served with notice, and again 
he made no appearance. The defendant then married one, Gilchrist, and returned to 
Ontario. The plaintiff (the husband) in the instant case, then sued for divorce on the 
ground of his wife’s adultery, joining Gilchrist as co-respondent, and claiming that the 
decree of nullity granted in California was invalid in Ontario. Apparently it was 
common ground between the parties that the divorce obtained in Nevada was invalid 
in Ontario. There was thus the clear issue before the court as to the validity of the 
decree of nullity granted in California. 

In giving judgment for the plaintiff, Macdonnell J.A. followed Inverclyde v. Inver- 
clyde, {1931} P. 29, and held that in suits for nullity on the ground of impotence juris- 
diction rests on the same basis as in divorce so that a decree can be granted only in the 
courts of the domicile. The ratio decidendi was that, since such a marriage is good 
until avoided by one of the parties, the wife’s domicile follows that of her husband 
(Le Mesurier v. Le Mesurier, |1895| A.C. 517; 64 L.J.P.C. 97 It would appear that 
the strict rule in Inverclyde v. Inverclyde is comparatively new (Simonin v. Mallac, (1860 
2 Sw. & Tr. 67; 29 L.J.P. 97; Mitford v. Mitford, [1923] P. 130; 92 L.J.P. 90 

In Salvesen v. Administrator of Austrian Property, |1927] A.C. 662; 96 L.J.P.C. 105, 
the house of lords held that the court of the parties’ domicile had jurisdiction to annul 
a marriage. It must be noted, however, that their lordships did not lay it down that 
the court of the domicile possessed exclusive jurisdiction (per Viscount Haldane, 96 
L.J.P.C., at p. 110) and that they made no clear distinction between jurisdiction in 
annulment for impotency and jurisdiction in annulment for other reasons. Indeed, 


V:scounts Haldane and Dunedin seem to negative any such distinction It may be 
that the logical result of the Salvesen Case would be to hold that since every pronounce 
ment of nullity deals with the status of the persons involved, the rule as to jurisdiction 
ought to be the same as in divorce; but their lordships did not go this far All that 


the case decided was that in nullity suits the court of the parties’ domicile had juris 


diction to pronounce a decree which, providing the rules of natural justice had not been 


violated, ought to be held binding in England. That this was the extent of the judg 
ment clearly appears from Lord Haldane’s judgment: ‘the real question is simply 
whether the court of the domicile was competent to dispose conclusively and finally of 
the question before it. If so, it does not matter in law whether it had an exclusive 
jurisdiction . . . whether there cannot be jurisdiction which is not that of the domicile 
in restricted instances to entertain a suit for nullity is a question we have not before us 
for determination” (at pp. 110,111). It is true that there are dicta of Lord Phillimore 
which would suggest that the court of domicile had exclusive jurisdiction, but these dicia 


must be considered in the light of the fact that both parties possessed independent 


German domicile (cf. Lord Dunedin, at p. 115). 
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It is submitted that attempts to make the Salvesen Case an authority for confining 
jurisdiction in all or any nullity suits solely and exclusively to the court of domicile 
are unwarranted, and that Bateson J. in Inverclyde v. Inverclyde misinterpreted or rather 
extended the Salvesen Case beyond a decision on facts. Macdonnell J.A. in the instant 
case was content to follow Inverclyde v. Inverclyde: impotence is a ground for avoiding 
a marriage at the suit of one of the parties. It does not render the marriage void ab 
initio and therefore such suits should be assimilated to divorce suits. His lordship 
said there is no difficulty 
quired her husband's ‘domicile’ "’ (at p. 596). His lordship recognizes that difficulties 


‘in suits brought for impotence, since the wife will have ac- 


will arise where a suit for nullity is entered for grounds other than impotence. For 
instance, where a ground for nullity is of such a nature that the marriage is void ab 
initio and the domicile of the parties is not the same in fact, where then lies exclusive 
jurisdiction? There seems to be an impasse here; and it could only be avoided by 
limiting the rule in Inverclyde v. Inverclyde to suits for nullity on the ground of impotence 

It is interesting to note that the court of appeal of Saskatchewan, in Reid v. Francis, 
[1929] 4 D.L.R. 311, held that it could entertain a suit for a declaration of nullity of a 
marriage celebrated within the province, quite apart from the domicile of the defendant 
(husband). This case was decided before Inverclyde v. Inverclyde. In addition, the 
New Brunswick court of divorce and matrimonial causes (per Crocket J.) laid down a 
similar rule in Hinds v. McDonald, {1932] 1 D.L.R. 96, and this subsequent to the 
decision in Inverclyde v. Inverclyde, but without reference to it. In the Hinds Case, 
however, the marriage was annulled on the ground of duress, not of impotence. 

It would appear, then, that jurisdiction in a suit for nullity will depend on the 
grounds for the suit. In cases where impotence is alleged, the court of domicile has 
jurisdiction. In other cases the court of domicile has effective, but not necessarily 
exclusive, jurisdiction. We must remember, however, that these conclusions are 
derived from trial judgments. In suits for nullity on the ground of impotence the law 
seems sound; but it is submitted that exclusive jurisdiction for nullity on other grounds 
cannot be confined to the court of the domicile without giving rise to inconsistencies, if 
not to hardships 

G. A. MARTIN 
Law Building, 
University of Toronto. 


MASSES FOR THE DEAD—CHARITABLE BEQUEST 


In re Caus: Lindeboom v. Camille, (1933) 50 T.L.R. 80. 

Under sixteenth-century legislation, as interpreted by the courts, bequests for the 
saying of masses were invalid on the ground that they constituted superstitious uses 
However, by their interpretation of the Catholic Relief Act, 1829 (10 Geo. IV, c. 7) and 
on grounds of public policy, the house of lords decided in Bourne v. Keane, {1919] A.( 
815; 89 L.J.Ch. 17, that gifts for masses were valid and not void as constituting a 
superstitious use, in this respect overruling West v. Shuttleworth, (1835) 2 Myl. & K. 684; 
39 E.R. 1106; and Heath v. Chapman, (1854) 2 Drew. 417; 61 E.R. 781. The decision 
in Bourne v. Keane left unsettled whether such bequests were charitable, although in 
West v. Shuttleworth and in Heath v. Chapman the courts suggested that they were not 
charitable. 


The issue came squarely before Luxmoore J. in In re Caus: Lindeboom v. Camille, 








yn 
in 
ot 








NOTES ON RECENT CASES 


and his lordship examined the problem in detail. He pointed out that in West v. Shuttle- 
worth and in Heath v. Chapman ‘‘the decision on the question whether the gift was 
charitable or not was really a subsidiary one. The main decision was that the particular 
gifts were void as constituting superstitious uses.” The real point at issue in the 
instant case was whether masses are charitable in the sense which is derived from 
43 Eliz. c. 4, involving, as his lordship said, that ‘“‘the object must necessarily be one 
not only for the public benefit, but for the advancement of religion’’. Asa consequence, 
his lordship was compelled to examine the nature and purpose of masses, especially 
since earlier cases had emphasized not merely the superstitious aspect but also the 
possibility that masses might be celebrated in private and therefore could not be for 
“the public benefit’ (cf. In re Zeagman, (1916) 37 O.L.R. 536). In the instant case, 
since there was no evidence before the court ‘‘as to the precise nature of the mass or as 
to the actual destination of the gift for the saying of masses’’, counsel agreed to accept 
as applicable to the decision the summary of the evidence of Dr. Delaney given in 
Ireland in the case of Attorney-General v. Delaney, 1.R. 10 C.L. 104, as set out by the 
lord chancellor of Ireland in his judgment in O’Hanlan v. Logue, |1906] 1 1.R. 247. His 
lordship, after examining Dr. Delaney’s evidence and the lord chancellor's judgment, 
concluded that the nature of the mass and the destination and object of the payment 
for it were such as to leave ‘‘no room for any other opinion but that a gift for masses 
is charitable, and that the contrary view . . . is based on insufficient and incorrect 
information with regard to the character of the rite and the nature and purpose of the 
payment’. Evidently his lordship felt that the question needed careful examination 
and could not be disposed of by any deduction from Bourne v. Keane that, since gifts 
for masses were not void as constituting superstitious uses, therefore they were neces 
sarily charitable—a deduction made and acted upon in Re Hallisy, |1932] O.R. 486 (see 
annotation in 10 Canadian Bar Review (1932), at p. 552). 

It is interesting to note that Isaacs J. in similar circumstances examined and applied 
Dr. Delaney’s evidence in Nelan v. Downes, 23 C.L.R. 546, at p. 570 (see 8 Australian 
Law Journal, at p. 218). 


W. P. M. K 


PICKETING—CANADIAN CRIMINAL CODE 
Rex v. Richards and Woolridge, {1934] 3 D.L.R. 332 


Although s. 501 of the Canadian Criminal Code (R.S.C. 1927, c. 36) was amended 
in 1934 (24-25 Geo. V, c. 47, s. 12), yet the amendment did not come into force until 
September 1, 1934, and the instant case was decided before that date. The relevant 
portion of s. 501 reads: ‘‘Every one is guilty of an offence... who, wrongfully and 
without lawful authority, with a view to compel any other person to abstain from 
doing anything which he has a lawful right to do, or to do anything from which he 
has a lawful right to abstain... (f) besets or watches the house or other place where 
such other person resides, or works, or carries on business, or happens to be.’ This 
section is almost in the same terms as the rule in England in 1875 (Conspiracy and 
Protection of Property Act, 1875, 38-39 Vict., c. 86). 

The phrase ‘‘wrongfully and without legal authority’’, which is the term in the 
English act, has received varied interpretations from the English courts, and it has 
been suggested that this variety is due to the changing outlook of the judiciary on 
economic and social life. Three English cases are in point. First, in Lyons and Sons 
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v. Wilkins, |1899] 1 Ch. 255, it was held that, where it was proved that the accused 
had been guilty of any of the acts enumerated in the subsections of the statute, such 
acts were prima facie ‘‘ wrongful and without legal authority”, and consequently there 
was imposed on the accused the onus of justifying or excusing his acts. In support of 
this view the courts pointed out that all the acts enumerated in the statute, except that 
relating to ‘‘watching”’ or ‘besetting’, were tortious or even criminal at common law 
and even the offence of ‘‘watching”’ or “‘besetting’’ might constitute a common-law 
nuisance. On the facts, the court found, in Lyons and Sons v. Wilkins, that there 
was a nuisance. It would thus seem that the decision turned on the facts, and that 
the dicta of the court (Vaughan-Williams L.]. dissenting) regarding the interpretation 
of the phrase ‘‘ wrongfully and without legal authority”, which relieved the prosecution 
of any task except that of relating the overt acts of the accused to the defined acts 
enumerated in the subsections, and thus placed the burden of justification upon the 
accused, were obiter. 

Secondly, in Ward, Lock and Company v. Operative Printers’ Assistants’ Society 
(1906) 22 T.L.R. 327, the court (which again included Vaughan-Williams L.].), seemed 
to adopt a contrary view—-that of Vaughan-Williams L.J., in Lyons and Sons \ 
Wilkins. The phrase ‘wrongfully and without legal authority” (and it is one of ‘vital 
importance”, see Hedges and Winterbottom, The Legal History of Trade Unionism 
London, 1930, at p. 121), now appears to constitute a precedent condition of guilt Phe 
onus of proof is upon the prosecution to show not merely that the acts complained of 
are within the enumerations of the subsections, but that they are, apart from the 
fact of their statutory enumeration, unlawful acts, 7.e. either criminal or tortious 
Vaughan-Williams L.J. said: ‘‘When the Act of 1875 was passed, the emplovers had a 
good cause of action for various forms of nuisance The legislature by the Act of 
1875, gave in respect of some of these nuisances, as to which there was a civil remedy, a 
summary remedy by summons before a magistrate for acts done for which previously, 
there was only a civil remedy. And it seems to me that the words in the first clause of 
the section ‘wrongfully and without legal authority’, were introduced for the very 
purpose of limiting the remedy by criminal prosecution to cases so tortious as to give 
a civil remedy” (at p. 329). Moulton L.J. said: ‘‘|The section] .. . legalizes nothing 
and it renders nothing wrongful that was not so before” (at p. 329). Although the 
Lyons Case is not explicitly overruled in the Ward, Lock Case, yet since the latter seems to 
be inconsistent with the former and is apparently followed in the third English case 
Fowler v. Kibble, (1922) 1 Ch. 487, it is submitted that the rule in the Lyons Case no 
longer ] olds LOC «l 

In Canada, the English cases have, of course, been considered and attempts made 
to apply them. In Rex ex rel. Barron v. Blachsawl, (1925) 2 Alta. L.R. 580; [1925] 5 
W.W.R. 344; [1925] 4 D.L.R. 246, it would seem that, in spite of the position which it 
apparently now holds in English law, the Lyons Case was followed. In Reners v. The 
King, {1926} 2 D.L.R. 236; 45 C.C.C. 282; 22 Alta. L.R. 81, the Alberta supreme court, 
appellate division, followed the Ly ns Case, and seemed to throw doubt on the Ward 
Lock Case, because, inter alia, that judgment is not reported in the regularly authorized 
reports (cf., however, Esher M.R., in Re Reed, Bowen and Company: Ex parte Chief 
Official Receiver, (1887) 3 T.L.R. 640, at p. 641). In the supreme court of Canada, [1926 
3 D.L.R. 669; [1926] S.C.R. 449, an appeal by the accused was dismissed, and the judg 
ments throw little light on the authority of the Lyons Case and of the Ward, Lock Case 
Idington J., however, while agreeing in the result, stated that the Lyons Case should be 
followed in Canada, for the reason that the Canadian Criminal Code at the time made 
no provision for “ peaceful picketing’. On the other hand, it is respectfully submitte 
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that the other judges of the supreme court of Canada looked with something akin to 
favour on the Ward, Lock Case. 

The latest Canadian case dealing with picketing is Rex v. Richards and Woolridge, 
[1934] 3 D.L.R. 332, which was an appeal to the court of appeal, British Columbia, by 
way of a stated case, from a conviction under s. 501 (f) of the Canadian Criminal 
Code. The appellants had been convicted of watching and besetting, in order to 
induce a theatre-owner not to reduce wages or employ non-union picture operators. 
The watching and besetting consisted in ‘ walking to and fro in an orderly manner, for 
less than an hour before their arrest, on the same side of one of the streets of the city 
of New Westminster, B.C., on which was situated the . . . theatre, wearing ordinary 
yellow waterproofs called ‘slickers’, on the back of which was the following printed 
statement: ‘The Edison Theatre does not employ Union Picture Projectionists affiliated 
with the New Westminster and Vancouver Trades and Labour Council’.””. The con- 
viction was upheld on an even division of the court (Macdonald C.J.B.C. and McPhillips 
J.A. against the appellants; Martin and Macdonald JJ.A. for them). 

The appeal turned on the question: did the conduct of the appellants constitute a 
watching or besetting which was ‘wrongful and without lawful authority” within the 
meaning of s. 501 of the Canadian Criminal Code? In discussing this question it is 
interesting to note that none of the judges referred to any of the English cases to which 
we have already referred. Macdonald C.J. and McPhillips J.A. concluded that the 
watching and besetting in themselves constituted unlawful activities within the meaning 
of the statute. They appear to have followed the Lyons Case, but without reference to 
it. The dissenting judgment of Martin J.A. largely turned on the question whether 
the British Columbia Trade Unions Act, R.S.B.C. 1924, c. 258, entitled the appellants 
to act as they had done, and affords us no help in the broader problem. Macdonald J.A., 
however, looked at the problem from a wider aspect and suggested, on his interpretation 
of Reners v. The King that the watching or besetting would be wrongful and without 
lawful authority only if carried on in a manner to create a nuisance, which was not 
evident in the appeal before the court. It would really appear that little light is thrown 
by this case on the interpretation of s. 501 of the Canadian Criminal Code, except 
in so far as the upholding of the conviction (but only by an equal division of the court) 
seems to disclose a preference for the rule in the Lyons Case which, as we have already 
pointed out, is not accepted in England either by the courts or by text-writers. 

It is interesting to note that, although the ‘“‘peaceful picketing’’ clause of the 
Canadian Criminal Law Amendment Act, 1876, was not included in the consolidation 
of Canadian criminal law in 1892, yet the law officers of the crown always maintained 
in the face of labour agitation, that ‘‘ peaceful picketing”’ stood on the same ground in 
Canada as in England and was legal. For a similar position see Rex v. Burns, (1903) 
2 O.W.R. 1115. Indeed, in 1934, when the ‘ peaceful picketing” clause was restored 
in the Canadian Criminal Code (24-25 Geo. V, c. 47, s. 12), the debates in parliament 
disclosed the same point of view. At the same time, the debates referred to the fact 
that certain courts had apparently deviated from the position long held by the law 
officers, that “peaceful picketing’ did not depend for its legality on the presence of a 
‘‘neaceful picketing” clause, and that, therefore, it was wise to clarify the situation 
by placing a ‘‘ peaceful picketing”’ clause in the Canadian Criminal Code. Workers who 
go out on strike, it is submitted, would now, under 24-25 Geo. V, c. 47, s. 12, possess 
those rights which were theirs under the Canadian legislation of 1876. However, there 
still remains undecided the question whether the amendment to the Canadian Criminal 
Code of 1934 allows ‘‘ peaceful persuasion”. 

G. K. DRYNAN 


University of Toronto. 
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ScHoo., BoarDs IN ONTARIO—POWER TO COMPEL MUNICIPAL COUNCILS TO RAIsI 
MONEY FOR SCHOOL PURPOSES—TEACHERS’ SALARIES 


Re Goderich Collegiate Institute Board and the Town of Goderich, [1934] O.W.N. 515. 


Financial arrangements between municipal councils and school boards have given 
rise to much discussion and litigation in Ontario, especially during the economic de 
pression, since a municipal council is the sole local taxing-body which can provide funds 
adequate for the maintenance of schools. A local school board is in effect compelled 
to apply to a municipal council for the levying of a rate for purposes of raising such a 
revenue as the school board deems necessary for the maintenance of schools under its 
jurisdiction. It isa matter of doubt where final authority lies; for, although the school 
board must apply to the municipal council for the levying of taxes, yet a reference 
to the High Schools Act (R.S.O. 1927, c. 326) and to decided cases, shows that 
the obligation placed on the municipal council is mandatory in so far as current ex 
penditure and capital expenditure to the extent of $500 are concerned, and action can 
be brought by the school board if the council rejects its estimates. 

S. 23 (1) of the High Schools Act sets out the duty and the power of the school 
board to apply to the municipal council for the levying of a rate. This pertinent section 
reads: ‘It shall be the duty of every board and it shall have power, (i) to apply to the 
municipal council liable under this act on or before the first day of August, or at such 
a time before that day as may be required by the council, for such sums as the board 
may require for the maintenance of the school for the twelve months next following 
the date of such application apart from fees from pupils, the appropriation from the 
legislative grant, the contribution by the county council, and the revenue from other 
sources, and for such additional sum as may be deemed expedient for permanent im- 
provements for the same period not exceeding $500." S. 40 of the High Schools 
Act sets out the duty incumbent upon the municipal council to comply with the re 
quisition of the school board. It reads as follows: ‘“*The council or councils having 
jurisdiction shall levy and collect each year in their respective municipalities or the 
parts thereof within the high school district such amount as the board may deem 
necessary for the maintenance of the high school in addition to that received from the 
county council and from other sources under this act, and a further sum, not exceeding 
$500 in any one year, if required by the board for permanent improvements, and such 
amount shall be levied by one uniform rate over the whole district, unless one or more 
of the municipalities comprising the high school district assume greater obligations 
when the rate shall be such as may be mutually agreed to by the councils."" Provisions 
of a somewhat similar nature govern the relationship existing between boards of public 
school trustees (where such boards exist) and municipal councils (Public Schools Act, 
R.S.O. 1927, s. 57). 

rhe instant case would seem to come within the sections quoted of the High Schools 
Act. In this case, the collegiate institute board of the town of Goderich filed with the 
town clerk an estimate of the sum required for its purposes for the year 1934, amounting 
to $13,282.88. The town council made partial payment to the board and then ceased 
to do so. It would appear that the real reason for this action was an indirect attempt 
on the part of the town council to force the board to reduce the salaries of its teachers 
The collegiate institute board of the town of Goderich moved for an order of mandamus 
to compel the council to pay the required moneys to the board. The town then took 
the position that the board had never filed a proper estimate, because it did not show 
that at the beginning of 1934 it had a surplus of about $4,200.00. Makins J. pointed 
out, in his judgment, that the town council must have known of the surplus because 
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it was clearly shown in the auditor's report for the town of Goderich. Furthermore, 
the council recognized the estimate by making partial payments. His lordship said: 
“The action of the town is an indirect method of trying to force the board to reduce 
the teachers’ salaries. The school board must be the sole judges of this, and the 
attitude of the town council cannot be condoned.”’ The court’s order took the 
following form: ‘‘There will be a mandatory order compelling the council of the town 
of Goderich to approve the estimate submitted, to strike the necessary rate and to 
raise the money and to pay over to the treasurer of the school board the money 
necessary, which, for the present, is about $6,000.00, and, thereafter, to pay, up to the 
amount of the estimate, all moneys necessary.” 

The procedure to be followed by a school board against a municipal council which 
refuses to fulfil the monetary demands made upon it by the board seems to be well- 
defined and clearly set out in a number of important cases bearing on the subject. An 
early case, that of School Trustees of the City of Toronto v. Corporation of the City of 
Toronto, (1860) 20 U.C.Q.B. 302, outlines the procedure which was adopted in the 
instant case, and seems to have been followed in all subsequent cases. In this early 
case, the school trustees of the city of Toronto obtained a mandamus compelling the 
corporation of the city of Toronto to assess and levy $30,000.00, required by the school 
trustees of Toronto to meet the expenditure of the common schools of that city for the 
year 1860, according to the estimate which the board presented to the municipal council. 
The corporation of the city of Toronto contended that the school trustees had no right 
to insist that the city should impose a rate for school purposes, because the board might 
itself have been in a position to defray the expenses without such a rate being imposed 
by the municipal council. Robinson C.J., however, disposed of this claim. ‘‘The 
courts may”, he said, “if it seems to them proper in any case on the facts before them, 
order the council of a city to raise a rate, notwithstanding the school trustees might 
under the act impose and collect the necessary rate themselves. ... Here the school 
trustees have laid before the council their estimate of the sum required for the year for 
school purposes. ... The city council is to take care and provide the money at such 
periods and in such sums as it may be called for.” 

A school board cannot, of course, under cover of a ‘blanket"’ estimate, which must 
be accepted by the municipal council foist upon that body certain items which are 
clearly illegal, or ultra vires the school board. On the other hand, as has been said: 
“It was not intended that the council should inquire into the validity of contracts 
entered into in good faith between the board and its teachers, and treated and acted 
upon by themas valid. All that the council hasa right to ask is, that what the legislature 
has termed an estimate shall show that the board has in good faith estimated the 
amounts required to meet the expenses of the schools for the current year, and the 
purposes for which the sums are required, in such a way as to indicate that they are 
purposes for which the board has the right to expend the money of the ratepayers, and 
when that has been done, the duty is imposed upon the council of raising by taxation 
the sums required according to the statute’ (Re Toronto Public School Board and City 
of Toronto, (1901) 2 O.L.R. 727) 

In conclusion, it remains to be pointed out that a mandamus to a municipal council 
to raise and pay over a sum of money to a school board will not be granted unless and 
until it has been conclusively established that a proper demand has been made by the 
board upon the council and has been definitely refused by that body (Re West Nissouri 
Continuation School, (1912) 25 O.L.R. 550). 

N. M. PIvNick 
Law Building, 
University of Toronto. 
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Lush on the Law of Husband and Wife. By S. N. GRANT-BAILEY. With 
an introduction by Lord ATKIN. Fourth edition. London: 
Stevens and Sons. Toronto: The Carswell Company. 1933. 
Pp. clxviii, 753. ($12.50) 

This new edition of Lush is strikingly larger in appearance and contents than the 
third edition (1910). The appendix of statutes in the third edition, containing 17 pages 
the Married Women’s Property Acts of 1870, 1874, 1882, 1893, and 1907), has been 
expanded to 46 pages (beginning with the amending and consolidating statute of 1882), 
to which there are now added an appendix of forms (14 pages) and an appendix of rules 
5} pages There is only a slight increase in the number of pages of text, namely, from 
589 to 603, but owing to the use of a larger page the text of the new edition is really 
about 100 pages longer than that of the old edition. Even this comparison does not, 
however, give a true impression of the amount of useful material contained in the new 
edition. The editor wisely decided to condense the discussion of the old law as it 
existed prior to 1882 (because there are relatively few married women now living to 
whom the old law is applicable), and to devote more space to the exposition and dis- 
cussion of the modern law. The scope of the book has been enlarged so as to include 
“all topics affecting the pocket [stc! of either spouse’, but still excluding certain topics, 
such as divorce, judicial separation, and declarations of nullity, which in England are 
within the exclusive jurisdiction of the probate, divorce, and admiralty jurisdiction of 
the high court of justice. Five of the old chapters have been rewritten, and four new 
chapters have been added. Seven hundred new cases have been cited. 

It has often been remarked—and the editor in his first chapter lays stress on the 
point—that the legal position of a married woman to-day is anomalous. The common 
law was unjust to her in many respects, subjecting her to personal disabilities of various 
kinds and giving her husband an unreasonable control over her property. The balance 
was only partially redressed by the liabilities imposed on the husband to her and, on 
her account, to third parties. Equity, by its doctrines as to the separate estate of a 
married woman and restraint on anticipation, did much to protect her property, but 
the benevolent intervention of the court of chancery was confined to property secured 
to a married woman by a marriage settlement, and therefore did not alleviate the 
hardship of the position of a woman who did not belong to, or marry into, the com- 
paratively wealthy class of society. More recently the Married Women's Property 
Acts have fundamentally improved the position of the woman, but have left practically 
unaltered the liabilities of the forgotten man. She may acquire and hold property as 
her separate property; all her property is her separate property, and she can dispose 
of it as she pleases so far as it is not subject to restraint on anticipation. She may sue 
or be sued in contract or intort. Hercapacity to incur liability is practically the same as 
that of a man, except that it cannot be enforced against property which she is restrained 
from anticipating (cf. Anderson v. McLaren, (1924) 560O.L.R. 26; [1924] 4 D.L.R. 
1076), and can be enforced only against her property, not against her person. Nearly 
all of her legal disabilities have been removed. On the other hand, her husband must, 
of course, maintain her, and his liability for goods ordered by her is the subject of an 


intricate branch of agency law upon which even judges may err. (Cf. C. A. Wright, 
‘Implied Agency of the Wife for Necessaries” in 8 Canadian Bar Review (1930), at pp. 
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722 f.). He may be liable for her post-nuptial torts in certain circumstances, according 
t» a majority opinion of the house of lords (Edwards v. Porter, {1925} A.C. 1; cf. Green- 
wood v. Martins Bank, |1933] A.C. 51; R. W. Shannon, “Husband's Liability for Wife's 
forts’ in 4 Canadian Bar Review (1926), at pp. 567 ff.). And other examples might be 
given of anomalous features of the present law. Even a casual reading of some of the 
pages of the new Lush discloses a very complex body of law, resulting from a series of 
statutes enacted with a social outlook radically different from that of the old law. 
Herein lies, of course, the manifest utility of the book now under review. If one cannot 
admire a'l the consequences, some of them unintended or accidental, of the legislation, 
one cannot refrain from admiring the ‘immense industry and much learning" which 
Lord Atkin in his introduction concedes to the editor. Indeed, a practitioner could 
hardly find his way without assistance through the mazes of the labyrinth, and the 
editor of the new edition is a very competent Ariadne. 

The only apparent defect in the technical apparatus of the book is the omission 
of some of the dates of cases cited. The omission of dates was perhaps excusable in 
1910, but it is surprising to find that while in the new edition the dates have been in- 
serted in the table of cases, they have not been uniformly inserted in the footnotes. 
The addition of marginal notes is a great technical improvement. One case which 
might have been mentioned in connexion with Jn re Jupp, (1888) 39 Ch. D. 148, cited 
it pp. 60, 111, is Jn re Jeffrey, [1914] 1 Ch. 375. 

Joun D. FALCoNBRIDG! 
Osgoode Hall Law School, 


Toronto. 


A Treatise on the Law of Torts. By F. V. HARPER. Indianapolis: 
The Bobbs-Merrill Company. 1933. Pp. exi, 714. ($5.00) 

Had Professor Harper’s book contained nothing save the first chapter, ‘‘Social 
Policy of Tort Law’’, the method of approach to the subject there indicated would 
materially assist towards a clearer analysis of English law than has yet been attempted 
by any writer known to the reviewer. There is no astounding or breath-taking origi- 
nality in this approach. In fact, one of the decided merits of the book is that it does 
not, like much recent literature on the subject, force on the reader a theory or lack of 
theory which the individual writer believes should revolutionize the legal world over- 
night. The approach indicated in this chapter, and followed throughout the book, is 
one that has long been used by Professor Bohlen in the various editions of his Cases on 
the Law of Torts. Instead of placing emphasis on the notion of ‘‘ penal coercion"’ and 
‘fault’ as Sir John Salmond did, the law of torts is approached from the standpoint of 
interests. The problem of tortious liability becomes an inquiry into the manner and 
extent by which courts have protected interests against certain invasions. Thus, in 
parts II-V, the author deals with invasions of interests in personality and property, 
in economic relations, in reputation, and finally of interests which are not completely 
protected, such as interests in the domestic relations, in privacy, in political activities, 
and many others. This approach is no mere academic refinement. It points the issue 
before the court, and clears out much of the confusing and irrelevant discussion on 
“causation”, Thus, as Professor Goodhart indicated, in different language (‘‘ Liability 
for the Consequences of a Negligent Act” in Essays in Jurisprudence and the Common 
Law, Cambridge, 1931, at p. 116) the question in Hambrook v. Stokes, [1925] 1 K.B. 141, 
was not one of ‘‘causation”’ or ‘“‘remoteness’’, but the much more incisive one: Was the 
interest in freedom from nervous shock, or as Professor Harper styles it, ‘‘emotional 
equilibrium’’, one which the law will protect? 
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The other task which the author sets himself is more imposing. He has made an 
attempt to state a ‘‘ master formula”’ (ch. i, s. 4) which will reduce tort law to a ‘‘unitary 
system of logically related formulae” (Preface, p. v). English writers for some time 
have professed belief that there was a general law of tort and not merely a law of specific 
torts; but as a recent writer has stated, ‘‘We have not yet discovered any general prin- 
ciple of liability’ (Salmond, Torts, 8th ed., ed. Stallybrass, at p.19). Professor Harper 
at the outset, lays down certain ‘‘principles of policy’’, which he believes underlie all 
torts, and which furnish the basis on which he examines the various invasions of interests. 
Thus, foreseeability of a risk of harm is essential to all liability. The manner in 


which this is worked out in cases of ‘strict liability’’, such as the rule in Rylands v 
Fletcher, seems better than calling such cases a form of negligence. (See Salmond, op 
ctt., at pp. 595 ff.). The distinction, made by Professor Harper, is one based on the 
social utility of the act. Negligence involves an unreasonable risk. To the extent that 
the risk created is outweighed by the social utility in doing an act, that act is not negli- 
gent, but the relative advantage of the act to the actor, and the risk of harm to others 
may cause the law to shift the risk of loss inherent in the activity to the actor. 

The manner in which ‘‘foreseeability’’ is dealt with throughout the book, is, in 
view of diverse English treatment of the subject (cf. Goodhart, op. cit., at pp. 110 ff., 129 
ff.; Porter, ‘‘ Measure of Damages in Contract and Tort” in 5 Cambridge Law Journal 
(1934), at pp. 176 ff.) extremely valuable. In the main, Professor Harper merely 
follows, here, as in other parts of his book, the position adopted in the American Re- 
statement of Torts with regard to negligence. It is made clear in the first chapter, that 
foreseeability as a factor determining the tortious character of an act means foresee- 
ability of a general type of harm to a general class of persons, and not foreseeability of 
the exact manner in which harm is brought about. In other words, the plaintiff must 
show that he was one of a class of persons threatened by the conduct in question, and 
that his interest involved was of the kind to which a risk might reasonably be foreseen. 
This view is best illustrated by the judgment in the famous Palsgraf Case, (1928) 248 
N.Y. 339; 162 N.E. 99. If the defendant's conduct satishes these tests, that conduct 
is tortious as respects the plaintiff, In this way the author attempts to distinguish the 
problem of ‘‘duty”’ finding from the labyrinth of ‘‘causation’’ and ‘tremoteness’’. He 
admits the difficulty of clearly differentiating between tortious conduct and the conse- 
quences of that conduct, but prefers to clarify existing formulae rather than to create 
new ones. In focussing attention on the duty and negligence issues, the treatise has 
a clarity which the English student will find exceedingly useful. He will miss the 
tumult and shouting to which he is accustomed in connexion with Jn re Polemis, 
[1921] 3 K.B. 560, because on the view stated, there is nothing to shout about. 

In approaching the difficult subject of legal consequences of negligent conduct, the 
author frankly admits that ‘‘proximate cause is really incapable of definition and is 
based on practical considerations which are largely intuitive’. That does not prevent 
him from attempting minute classification of what are and what are not ‘‘new, inde- 
pendent, intervening agencies”. While we may doubt the possibility of ever defining 
or confining judicial action in such cases, perhaps these “standardized” situations may 
assist in gaining an insight into judicial past performance. The author does not seem 
at all times consistent in his analysis here. For example, the case stated in section 117 
seems to the reviewer not to be one of causation at all If the defendant frightened a 
dog, was his act negligent at all in respect to the interest of the person injured, who 
was knocked down by the dog? Such a case detracts from the validity of the author's 


analysis. Further, the attempt to reintroduce ‘‘foreseeability’’ in connexion with in- 
terventions which do not cause a ‘“‘break in the chain of causation”, seems a little con- 
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fusing. Foresight used as a test of negligent conduct is understandable. Foresight 
acquires a new meaning when used in connexion with the way in which a foreseen risk 
is ‘‘consummated”’ in the harm by a third person, and seems to lead back to the very 
confusion which the author seeks to avoid. Perhaps for this reason, the American 
Restatement speaks of intervening acts not being a superseding cause when a reasonable 
man at the time of such intervention ‘‘would not regard it as highly extraordinary that 
the third person had so acted"’ (Restatement, s. 447). 

Space will not permit a detailed analysis or criticism of the various subjects dealt 
with. On the whole, the extent to which the author was capable of applying his “basic 
principles” throughout the entire subject is remarkable, although on certain topics, 
such as the duties of occupiers of land, they did not seem helpful. Of all the topics 
treated in the book, the least satisfactory, in the reviewer's opinion, is the section on 
voluntary assumption of risk. The division between voluntary exposure to ‘‘reason- 
able” and ‘‘unreasonable”’ risks afforded little assistance to this reviewer. ‘This is one 
place where the author, who has as a rule faithfully interpreted Professor Bohlen's 
views, fails to do justice to the division and classification of this topic made by the 
latter. (See F. H. Bohlen, Studies in the Law of Torts, Indianapolis, 1926, at pp. 441, 
500, 577.) 

Worthy of special consideration by English or Canadian students is the treatment 
of the expanding duty of care in rendering gratuitous services, and the futility of the 
‘“*non-feasance”’ and ‘‘mis-feasance”’ distinction (s. 81); the mysteries of the res ipsa 
loquitur rule, which have been intensified by recent English cases (s. 77); the liability 
for negligent use of language (s. 76); and the recognition of the interest in privacy 
(s. 277). 

The author has not attempted an exhaustive citation of cases or of material in the 
law journals and reviews. Nor is the book discursive or argumentative. Perhaps this 
is a defect. Sometimes the reader is left in doubt as to whether the view expressed 
represents merely the writer's opinion or the settled doctrine of the cases. In adopting 
and following the American Restatement, the author no doubt renders a valuable service 
by providing that discussion and explanation, the absence of which is the one serious 
defect of the various American Restatements themselves; but some discussion of minority 
views would have materially enhanced the value of the book. Sometimes a case is 
cited as indicating support for the writer’s views when, on examination, the court 
professed to proceed on quite different grounds. For example, see Wood v. Pennsylvania 
Railway Company, (1896) 177 Pa. 306, discussed in s. 73 as an instance where the 
defendant’s conduct was not negligent because it created no risk to persons in the 
plaintiff's position. The court, however, proceeded on causal connexion or remoteness. 
What Professor Harper means, no doubt, is that the court was wrong in its treatment, 
but he does not so indicate. 

The English student will miss many of the leading English cases. It is only 
natural, however, that, with the wealth of American material to choose from, the citation 
of English cases should decrease. Wherever possible Judge Cardozo is quoted at 
length. In fact it is not unfair to say that Bohlen, Cardozo, andthe Restatement are the 
authorities most frequently relied on. In many respects, it is a matter of regret that 
Professor Bohlen’s work in connexion with the Restatement has prevented him from 
producing his own treatise. Professor Harper furnishes an excellent substitute. He 
has, throughout, handled difficult and involved situations in a concise and decidedly 
clear style. Apparently the split infinitive is no longer a literary outcast in the United 
States, for while we might consider its occasional use an oversight, vet that cannot 
explain a chapter heading of ‘‘ Privilege to Intentionally Invade Interests’. 
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In view of the awakening interest of English courts and writers in the American 
judicial and extra-judicial treatment of torts, Professor Harper's admirable treatise 
merits a cordial reception in England and in Canada. Asa background for the Reszate- 
ment of Toris, and as a rationalized treatment of the theory of English law itself, the 
reviewer knows of no better book. 

Ceci. A. WRIGHT 
Osgoode Hall Law School, 
Toronto. 


The Law and the Constitution. By W. I. JeENNINGs. London: The 
University of London Press. Toronto: Clarke, Irwin Company. 
1933. Pp. xiv, 270. ($1.95) 

Report on Ministers’ Powers. London: H.M.S.O. (Cmd. 4060). (2s. 6d.) 

Memoranda Submitied by Government Departments. London: H.M.S.O. 
Non-P. 39-57-1. (15s.) 

Minutes of Evidence. London: H.M.S.O. Non-P. 39-57-2. (30s.) 

The Parliamentary Powers of English Government Departments. By J. 
Wiis. (Harvard Studies in Administrative Law, IV.) Cam- 
bridge: Harvard University Press. 1933. Pp. 214. ($3.50) 

If law is to serve social ends, the legal scientist must approach his task with an 
open mind, must seek to ascertain the facts of social life as they are, uncoloured by 
preconceived notions of what he thinks he will find or of what the ideal state of the 
future should be. It avails him nothing to call upon his fellow-citizens to arise to the 
support of the principles of the rule of law, British justice, or the like, or to guard 
against the dangers of bureaucracy, despotism, or dictatorship. On the contrary, the 
question he should ask is, to what extent, if at all, are these principles of value in pro- 
moting the ordinary needs of society. 

The scientific approach is the one adopted by Dr. W.I. Jennings. In the volume 
under review he has set himself the task of examining the ‘‘ more fundamental principles 
determining the structure of the constitutional machine and the mode of its operation’”’. 
As an introduction, the author attempts to analyse the functions of government and 
he concludes that the so-called doctrine of separation of powers is not ‘‘of the essence 
of the function”. The whole matter resolves itself into one of expediency. The 
question is, in reality, what machinery is best suited for dealing with the specific problem 
presented by any given set of circumstances—the legislature, the administration, or 
the judiciary. However, whatever may be the true view of the doctrine of separation 
of powers, that doctrine is important only in so far as it gives us a clue to the manner 
in which society may check the arbitrary exercise of any power, that is to say in the 
words of the author, ‘‘definitely to establish the reign of law’. 

In order to see the workings of the reign of law in English constitutional law it 
becomes necessary to deal with Dicey’s view as to the ‘‘rule of law’’ and its influence 
on legal thought in common-law countries. Dr. Jennings concludes that Dicey’s 
conception that the rule of law ‘‘excludes the existence of arbitrariness, of prerogative, 
or even of wide discretionary authority on the part of the government” (p. 252) not 
only fails to accord with the facts as they existed in Dicey’s time, but that the exercise 
of discretionary powers is fully consistent with the rule of law. The manner in which 
the rule or reign of law is carried out is discussed in the succeeding chapters. Sections 
on the definition of constitutional law, conventions, the supremacy of parliament, in 
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fact all the concepts with which the name of Dicey has long been associated, present an 
analysis of these concepts in the light of a legal realism, which infuses new vitality into 
them and destroys many of the scholastic theories which have clothed discussions of 
constitutional law in common-law countries and among writers whose veneration for 
Dicey has obscured their interpretation of the living constitution. 

But for us the most interesting part of the book lies in the chapters devoted to the 
administration and to administrative law. As the author points out, the system of 
public services developed during the past sixty years ‘‘implies a complicated adminis- 
trative machinery whose members do far more than ‘execute’ the laws’’ (p. 162). In 
fact, the machinery in some branch has vested in it a substantial discretionary power, 
frequently a discretionary power of providing service at the public expense. The 
author discusses the machinery for dealing with this discretionary power under the 
heads of central government, independent statutory authorities, and local authorities. 
The chapter on administrative law deals with the definition of the subject, the functions 
of the courts under administrative law, and the immunities and liabilities of adminis- 
trative officers, especially the hardship caused by the doctrine that ‘‘the king can do 
no wrong”’, in its application to administrative officers. In the final analysis it is 
demonstrated that, in spite of Dicey’s view that the acts of administrators in Great 
Britain are subject to the ordinary laws of the land and that the administrator lacks 
the advantages, if any, of being tried by a special administrative court, yet the position 
of the subject in his relations to the acts of administrative officials may, perhaps, be 
inferior to that of the citizen of a continental state which has developed a system of 
administrative courts. This is particularly true, since such courts, whatever their 
purpose may have been at the time of their inception, now stand, on the whole, as a 
bulwark against arbitrary or capricious interference with the interests of the citizen. 

The chapter on fundamental liberties is refreshing in its unorthodox and realistic 
presentation of those basic problems which are agitating the mind of every citizen 
necessarily interested in a changing world. In conclusion, from what we have said, it 
is evident that, small though Dr. Jennings’s book may be, it is full of provoking chal- 
lenges to legal thought—past, present, or future. The learned author has brought to 
his work not merely the reputation of high legal scholarship but insight, criticism, and 
judgment, and above all a profound realism derived from a practical knowledge of the 
workings of living constitutional law. For the student, and indeed for the man of 
affairs, his book constitutes a valuable preliminary study. 

Turning from the analytical and theoretical to the factual, we find in the work 
on the committee on ministers’ powers (Lord Donoughmore’s committee), which in- 
vestigated the workings of administrative law in Great Britain, one of the most im- 
portant contributions ever made to the exposition of the institutions of government 
and of administrative law in the United Kingdom. It may be difficult to accept the 
views of the committee in their entirety or to agree with some of the recommendations. 
Nevertheless, the fact remains that the committee has presented to the student of 
administrative law a mass of information which could not possibly have been obtained 
by anyone engaged in research except perhaps over a long period of time, and even 
then his completed work would lack the weight of authority possessed by the committee. 
Consequently, whatever may be our reaction to the Report, the committee has earned 
the gratitude of every student of the subject. Lawyers in Canada may well look with 
envy on the advantages thus gained by those who follow the development of adminis- 
trative processes in Great Britain, for the preliminaries to our research in administrative 
law at the University of Toronto have made only too clear the immense task involved 
in obtaining an insight into this development, a development which is so vast and of 
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such fundamental importance that we are at times startled at the lack of interest dis- 
played by the lawyers whose very livelihood it affects. 

The work of the committee is presented in three volumes: (1) The Memoranda sub- 
mitted by government departments in reply to a questionnaire; (2) the Minutes of 
Evidence of Proceedings before the committee; and (3) the Report. The questionnaire 
referred to, asking for information relating to rule-making authority and the power of 
adjudication possessed by administrative agents, was submitted to all government 
departments. The volume containing the Memoranda in reply to the questionnaire 
sets out the replies of forty-one departments. As the Report points out, statements of 
fact only were asked for and not expressions of opinion. Without going into detail, 
which would amount to the reproduction of the Memoranda submitted, it may be said 
that the value of the information cannot be exaggerated. The minutes of the evidence 
taken before the committee provide more varied fare. Here facts, opinions, objections, 
criticisms, and suggestions trip over one another in the processes of severe examination 
and cross-examination of witnesses. The volume is a veritable kaleidoscope of the 
workings of the administration and administrative law and of the reactions thereto of 
various sections of the public. 

In the compass of a review it is practicable to draw attention only to a few of the 
points that would seem to be of special interest. Sir Maurice Gwyer, for example, 
attempted to destroy a current belief that the form of governmental administration 
to-day tends to the self-perpetuation of a bureaucracy avid of power. He points out 
that parliament has granted the powers to the administration and in the final analysis 
parliament has the last word. In spite of this contention, the fact remains that the 
administrator is set a task, and, with all honesty of purpose, he may seek additional 
powers to perform that task as perfectly as it is humanly possible, but in doing so his 
mind is so concentrated on the end to be achieved that he fails to see his problem as it 
really is, one small part of social life. Whether parliamentary scrutiny and the fear 
of such scrutiny operating on the minds of administrators in fact serve as deterrents 
to arbitrary action, and whether they compel the administrator to guard against undue 
extension of his powers, is a point on which the unbiased observer might well be dis- 
inclined to accept Sir Maurice Gwyer's view wholeheartedly, especially in the light of 
evidence submitted by other expert witnesses. 

The evidence of the parliamentary counsel, Sir William Graham-Harrison, empha- 
sizes the impossibility of carrying on the work of government to-day without delegation 
of authority to administrative agencies. On the other hand, he does not close his eyes 
to the defects of the system and appears to be quite prepared to accept any reasonable 
suggestions for alterations in the form of delegating legislative power and judicial or 
other control over the exercise of such power. Another witness, whose evidence gives 
food for thought, was Mr. W. A. Robson. His extensive research into the subject leads 
him to the belief that a properly regulated system of administrative tribunals would 
produce two good results that may be lost under the existing procedure; first, that the 
rights of individuals would be better protected, and secondly, that the machinery of 
administration would be less upset. As one of the steps towards the creation ot such 
a regulated system, the witness suggested the creation of an administrative tribunal 
for the review of administrative adjudications, a suggestion which met with a great 
deal of criticism from the members of the committee. It is impossible to deal adequately 
with the proposal for an appellate tribunal, apart from practical experience in the 
system of administrative law in Great Britain, or to venture any criticism either of the 
suggestions of the witness or of the views expressed by the members of the committee. 
We may, however, be permitted to say that in so far as Canada is concerned the creation 
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of appellate tribunals is at present inadvisable because of the immaturity of its ad- 
ministrative institutions. Nevertheless, it is a problem which Canadian lawyers will 
have to face in the future and the views expressed before the committee will no doubt 
prove of value to them when the time arrives. 

In conclusion it may be said that no lawyer or student of administrative law can 
afford to overlook the evidence given before the committee. The Report, one feels, is 
the conservative expression of the opinions of men whose orthodox views and training 
exercise a restraining influence over their minds. The machinery of government is 
exceedingly complex and innovations are troublesome. The Report displays the charac- 
teristic virtues or vices of Englishmen who are accustomed, as we are so often reminded, 
to ‘‘muddle through’’, or to remain a nation of bold amateurs as Maitland once ex- 
pressed it. Perhaps it would be too much to expect that a group of men and women, 
constituting, as Mr. Robson points out, ‘‘almost exactly what might have been expected 
from a conservative ministry” (Political Quarterly, 1932, vol. Il], at pp. 346 ff.) would 
grapple with the principles which lie at the very basis of democratic government in 
order to determine how far such institutions are of value to-day. Yet there remains 
the fact that a committee, so constituted, even if we were to agree with Mr. Robson 
that ‘it started life with the dead hand of Dicey lying frozen on its neck", unani- 
mously adopted a Report which indicates the inevitable penetration of administrative 
processes and necessarily, therefore, of administrative law throughout the whole body 
politic. Taken as a whole the work of the committee seems to prove, in our opinion, 
that administrative law is not a temporary expedient—it is here to stay. The real 
problem ahead is to work out judicial and other controls in such a way as not to atrophy 
necessary administrative action, while preserving at the same time those traditions of 
justice which our democracy has inherited. 

We are indebted to the Harvard Law School for another valuable contribution to 
the study of administrative law within the British Empire. Mr. Willis’s work takes 
its place amid distinguished company. In limiting his survey to those powers of “‘regle- 
mentation” (as Dr. Jennings has admirably expressed it) which have been placed 
beyond judicial review, the author has succeeded in presenting a succinct and brilliant 
piece of critical analysis. Mr. Willis begins his work by showing that delegated legis- 
lation and the finality of administrative legislation are neither modern phenomena nor 
the insidious dangers which many lawyers and laymen profess to dread. After a careful 
study of Mr. Willis’s position we are convinced that liberty is not in danger, when 
the entire situation is viewed in the light of its raison d’étre, its actual operations, 
extent, and accomplishments. Indeed, Mr. Willis’s book, as a whole, does more to allay 
suspicions and to quiet fears than the mass of captious criticism presented before Lord 
Donoughmore’s committee, whose publications are submitted to a penetrating review 
by the learned author (pp. 174 ff.). 

Perhaps the most interesting aspects of Mr. Willis’s study are to be found in his 
comparison between the processes of administrative legislation and parliamentary 
legislation, particularly that in connexion with private bills. Just as private-bill 
legislation is governed by considerations different from those which apply to legislation 
of a general character, so rules applicable to administrative schemes may well differ 
from administrative regulations of a general nature. On the other hand, while this 
distinction may constitute an admirable method of approach, yet it does not seem to 
present the courts with a sufficiently accurate technique for purposes of interpreting 
enabling statutes. It would be possible in this connexion to point out certain positions 
in Mr. Willis’s argument which we cannot accept in their entirety. It will be sufficient 
however, to draw attention to the difficulty of applying his criteria of differences to 
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two statutes, each of which employs the same phrase—‘‘that the rules shall have effect 
as if enacted in the Act’’. In two leading cases which have come before the house of 
lords—Institute of Patent Agents v. Lockwood, {1894] A.C. 347; Rex v. Minister of Health: 
Ex parte Yaffe, (1931) A.C. 494—this phrase was under judicial review. Their lordships 
in the latter case distinctly disagree with the judgment in the former case in relation 
to this phrase. We do not think, with respect, that Mr. Willis entirely succeeds in 
reconciling the two judgments as he attempts to do. We agree with him, however, in 
his interpretation of the intention of the legislature, yet we feel that there has been a 
distinct change of attitude on the part of the house of lords. 

It is, however, obvious that, in this field of law, differences of opinion must remain. 
Indeed, the very existence of differences may postulate a growth of principles. At any 
rate, Mr. Willis’s study remains the most outstanding contribution yet made to the 
subject of administrative legislation. It is characterized by legal insight, an accurate 
knowledge of case-law, and a remarkable and careful analysis of a vast number of 
statutes—the whole informed by an attractive and fascinating literary style. 

J. FINKELMAN 
Law Building, 
University of Toronto. 


The Conflict of Laws: With Special Reference to the Province of Quebec. 
By W.S. Jonnson. Volumes 1 and II. Toronto: The Carswell 
Company. 1933 and 1934. Pp. xlvi, 520; xlvii, 586. ($8.50 each) 

These two volumes constitute an excellent and welcome addition to Canadian 
legal literature, and the author is to be congratulated on arrangement, content, style, 
and the general competency and skill with which he handles a complicated and provo- 
cative subject. The first volume deals with foreign law, domicile, status and civil 
capacity, naturalization, marriage, marriage covenants, separation; the second with 
divorce, nullity, foreign alimony judgments, custody of infants, legal tender, foreign 
judgments, prescription, absentees, abintestate succession, administration, and suc- 
cession. It will thus be seen that the learned author covers wide and difficult aspects 
of the conflict of laws. It is true, as he states, that his treatise is primarily one on 
conflicts with special reference to the province of Quebec; but, as the courts for that 
province rely for the solution of many questions on English authorities and on Canadian 
authorities other than those of Quebec, and since the author uses many of these in an 
admirable and scholarly comparative manner, it is obvious that he has made a real 
contribution to legal literature, which ought to be of unusual value and interest to the 
legal profession throughout Canada. There is much to praise and little to criticize in 
this important work. The format and provisions for reference are worthy of praise. 

Some statements if not incorrect are at least debatable. For example, renvoi is not 
as simple in English law as the learned author suggests, especially when we remember 
that one line of decisions seems to establish the principle that the English courts will 
apply the principle of renvoi, while another indicates that a different method may be 
followed. The principle that a decision to abandon a Quebec domicile is not effective 
until arrival in, and occupation of, a new home in a new jurisdiction seems to be more 
reasonable than the corresponding English rule which states that in the interval be- 
tween the abandonment of one domicile of choice and the acquisition of a new one there 
is an automatic reversion to the domicile of origin. The discussion of the domicile 
and residence of companies is full of interest. The conclusion that a company may have 


but one domicile and residence—that of the jurisdiction of incorporation—is logical; 
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but, as the learned author admits, this is difficult, if not impossible, to maintain in the 
face of public necessity, such as war or the needs of revenue. The section on naturaliza- 
tion is accurate as far as it goes; but, since no reference is made to the clash between 
the Canadian Immigration Act (R.S.C. 1927, c. 93) and the Canadian Nationals Act 
(R.S.C. 1927, c. 21), difficulties arising out of their inconsistency are avoided. The Cable 
Act (42 Stat. L. U.S.A. 1021) is incorrectly called the ‘‘Cabot”’ act (vol. I, pp. 268, 270). 
The facts in the case Sottomayer v. De Barros, (1879) 5 P.D. 94 are not stated quite 
accurately (vol. I, p. 274), in that one only of the parties to the marriage was found to 
be domiciled in England, and Sir James Hannen disagreed with the dictum in an earlier 
decision of this case that the rule was well established that capacity to contract is 
governed by the law of the domicile. 

It is in the field of marriage and divorce and related subjects that most issues of 
possible controversy arise, and this perhaps may be another indication of the importance 
of particular points of view in Quebec. The first issue is the validity of the marriage of 
persons domiciled in Quebec who are married outside that province. The learned 
author admits that if they comply with the formal requirements of the jurisdiction in 
which they are married, their marriage is valid, save in certain special cases among 
which the necessary consent of parents or guardians is of great importance. In such 
a case, Mr. Johnson maintains, the Quebec courts are entitled to find a marriage invalid, 
even though the persons in question could legally marry in the jurisdiction in which 
they were married. In other words, he claims that the consent of parents or guardians 
is not a matter of formality but one of capacity. Now if Quebec were a sovereign state, 
or if marriage and divorce were within the competence of the legislature and courts of 
Quebec, it would be quite within their power so to find, even though such action did 
not accord with general principles of international law. But, inasmuch as the federal 
legislature of Canada is invested with exclusive jurisdiction over marriage and divorce, 
while to the provinces belongs the smaller exclusive field of solemnization of marriage, 
it would seem that no provincial authority is competent to declare any marriage null 
and void, which is valid elsewhere in Canada, without the express approval of the 
federal legislature. In addition, it can be argued with reason that consent of parents 
or guardians is not a matter of capacity at all, but is one of the formalities properly 
associated with solemnization of marriage which, unless complied with within the 
province in which the marriage is solemnized, may invalidate the marriage, but cannot 
affect the status of a marriage legally performed outside the province. In this con- 
nexion, the supreme court of Canada has held in two recent decisions (Kerr v. Kerr, 
[1934] 2 D.L.R. 369; Neilson v. Underwood, |1934| 4 D.L.R. 167) that consent of parents 
is not a matter of capacity but part of the solemnization of marriage. Rinfret J. (at 
p. 170 of the latter case), in upholding the provincial legislation in question said: ‘It 
does not pretend to deprive minors domiciled in Alberta of the capacity to marry out- 
side the province without the consent of their parents."’ It is true that neither of these 
appeals was from the courts of Quebec; but, as they are judgments of the supreme 
court of Canada, it is respectfully submitted that the courts of Quebec must follow 
them. 

In discussing the problems arising out of Soviet marriage and divorce and raised 
in Nachimson v. Nachimson, |1930| P. 217, the learned author states: ‘‘ We are entitled 
to our own views of public policy, part of which is that we must guard our civilization 
against insidious and noxious infiltrations from societies functioning on what we are 
free to call a lower plane. Divorce at will without cause fixed by law and searchingly 


investigated judicially, worse than collusive in its utter irresponsibility to any law 


human or divine, is odious beyond the duty of recognition internationally" (vol. II, 
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p. 67). Elsewhere he questions the desirability of recognizing the marriage at all 
(vol. I, p. 309). These opinions seem to be in line with the view recently expressed by 
Mr. W. Latey that ‘‘as since 1927 a Soviet marriage may be dissolved at the will of 
either party by mere registration, without any reason, the court of appeal might take 
a different view of such a marriage, dissoluble without notice to the other spouse and 
without any judicial proceedings’ (15 Journal of Comparative Legislation and Inter- 
national Law, February, 1933, at p. 136). 

In all deference to these opinions, it is submitted that, as the judicial committee 
have held in Berthiaume v. Dastous, |1930| 1 D.L.R. 849, that “if a marriage is good by 
the laws of the country where it is effected it is good all over the world’’, and as the 
English courts have consistently held that a divorce validly achieved in the jurisdiction 
of the domicile is good everywhere, it would seem that Soviet marriages and divorces 
must be recognized. This is a matter of law not of opinion. On the wider issue of 
opinions—one is perhaps as good as another. It may be that any changes in our present 
law of giving recognition to Soviet marriage and divorce would not be in line with sound 
social developments. For, if marriage and divorce be looked on in their social aspects 
and quite apart from credal positions which in strictness perhaps ought not to recognize 
any divorce whatever a vinculo, then there seems no logical reason why, if the law 
permits it, marriage and divorce should not be as simple as in Russia. Socially, indeed, 
with the new theory, largely realized in fact in Russia, of woman's economic equality, 
there is removed one of the principal reasons for the supervision of the court. When, 
in addition, we remember that while divorce is easy in Russia yet the responsibility 
for the maintenance of the children is the joint and several liability of the parents and 
is enforced by the state, then there seems little difference in principle between divorce 
in Russia and, say, in Nevada. If there is ‘divorce at will’ in Russia, it is divorce 
“fixed by law’’, and the formalities are “‘fixed by law’’. Unless the conflict of laws is 
to be reduced to utter chaos, without chart or scientific principles, then we must accept 
the general principles laid down by our own courts in this matter. If each state were 
to maintain that its social system were the only one, then human society would become 
more anarchical than it is. We must assume that, as with us, each marriage in Russia 
is monogamous and sub specie aeternitatis; and we must recognize that there are legal 
exceptions both with us and with Russia. We may not like the Russian law of ex 
ceptions any more than Russia may like ours; but, if there is any content in ‘‘conflict 
of laws”’ at all, then’the exceptions are in both cases “fixed by law’’ for its purposes. 
Because the Russian law permits more exceptions than does ours, we must not, then, 
as lawyers reject the working principles. 

N. A. M. MacKenzie 
Law Building, 
University of Toronto. 


Snell's Principles of Equity. By H. G. RivinGton. 2lst edition. 
London: Sweet and Maxwell. Toronto: The Carswell Company. 
1934. Pp. clviii, 600. ($9.00) 

Notwithstanding the frequency of editions of Snell, the present editor has been 
able to avoid that wearisome bulkiness which is apt to be characteristic of text-books 
which run into multiple editions. The scope of Snell is tremendous; it covers the field 
of about four courses in the average Canadian law school, and ranges over the subject- 
matter of trusts, mortgages, administration of estates, donationes mortis causa, relief 


against forfeiture, rights of married women, infants, lunatics, fraud, mistake, surety- 
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ship, partnership, set-off, appropriation of payments, specific performance of contracts, 
and injunctions. When one considers this breadth of treatment, the terseness of 
statement, achieved without any sacrifice of lucidity, is remarkable; and the effect is 
not obtained by the simple process, adopted by some text-writers, of disregarding, and 
failing to come to grip with, the difficult or debatable problems. 

Inevitably, in a book of such scope, one may disagree with the arrangement or 
the proportionate treatment of topics, as well as with the writer's analysis of principles 
and rules. For example, is it not a fundamental error to fail to regard subrogation as a 
general equitable doctrine worthy of separate approach and treatment as such? It 
may be that problems of subrogation arise most frequently in relation to the adjust- 
ment of the rights of creditor, principal debtor, and surety. But, it is also most valuable 
in working out problems of mortgage priorities, and it is suggested that subrogation is 
an equitable device of broad significance, akin to constructive and resulting trusts, to 
be utilized generally for the purpose of correcting inequitable situations. Is there, in 
effect, any difference between saying that A is entitled to be subrogated to some 
security held by B and saying that B must hold such security as a constructive or 
resulting trustee for A? If the kinship of subrogation to constructive and resulting 
trusts is realized, many of the difficulties raised by the oft-stated rule that subrogation 
will never be applied in aid of a volunteer may be solved. The word “volunteer” is 
not self-explanatory. It is submitted that the same presumptions of self-benefit and 
advancement which the courts have recognized and applied in determining whether a 
constructive or resulting trust is raised, should likewise be applied in determining 
whether an individual is entitled to be subrogated to security in the name of another. 

It may be (as stated at p. 179) that no general rules can be laid down as to the 
circumstances in which the court will or will not grant relief under the Trustee Act to 
a trustee in respect to a breach of trust, where he has acted “‘honestly and reasonably 
and ought fairly to be excused’’; nevertheless, advisers of trustees should be warned 
of the types of situations where trustees will not be excused by the courts for breaches 
of trust. Mere proof that a trustee acted honestly and reasonably does not, without 
more, entitle a trustee to relief. As stated by Magee J.A., in Whicher v. National Trust 
Company, (1910) 22 O.L.R. 460, at p. 483: ‘It would be a dangerous doctrine to enable 
a well meaning trustee, simply by the exercise of his honest and reasonable judgment as 
to the construction of the terms of his trust to deprive one man of his fortune and 
hand it to another.’’ The proper method of approach seems to be that where the 
court finds that a trustee has acted both honestly and reasonably, there is then a case 
for the court to consider whether, in all the circumstances, the trustees ought fairly to 
be excused for the breach. A recent example of a situation where relief was refused to 
i trustee is Aloo Tek Keong v. Ch'ng Joo Tuan Neoh, \1934| A.C. 529. There the trustee 
had made loans of trust funds without security, and the privy council held that, under 
in ordinance of the Straits Settlements similar to the provisions of the Trustee Act, the 
trustee, although he had acted honestly, was not entitled to relief, since he had not 
considered whether the unsecured loans were dispositions which it was prudent and 
right for him to make as a trustee, but had treated it as sufficient that the testator 
himself had made similar loans in his lifetime. 

The chapter on suretyship contains an exceptionally well-proportioned discussion 
of the many difficult problems involved. The rights of sureties, the circumstances in 
which sureties are discharged from their obligations, and the rights of co-sureties to 
contribution, present fascinating examples of the application of pure equity. The 
surety concept generally may also be invoked in the solution of certain problems as to 
the nature of the liability of retired partners, of an agent acting for an undisclosed 
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principal, and of an original mortgagor who has transferred his equity of redemption. 
In this connexion the reviewer has never been able to convince himself that the majority 
judgment of the Ontario court of appeal in Forster v. Ivey, (1901) 2 O.L.R. 480, is 
right. The doctrine of Rouse v. Bradford Banking Company, [1894] A.C. 586, that a 
creditor, who has two persons to look to for payment of a debt, is bound, after he has 
notice that the two persons as between themselves have agreed that one shall be pri- 
marily responsible for the debt, to treat the other debtor as a surety, would seem to be 
applicable to the case of a mortgagee who knows that the original mortgagor has con- 
veyed the equity of redemption to a purchaser who has agreed to assume the mortgage 

In such a situation why should not the mortgagee be bound to treat the original mort- 
gagor asa surety? The mortgagee has two persons to look to for payment of the debt 

the original mortgagor is under a liability im personam, and the transferee of the equity, 
although not personally liable to the mortgagee, will lose his estate if he does not pay; 
realistically the transferee is under a definite liability. That being so, the fairer con 

clusion would be to hold that in such a situation the original mortgagor must be treated 
by the mortgagee as a surety and that any agreement between the mortgagee and 
transferee of the equity extending the time for payment of the mortgage debt dis 

charges the original mortgagor from liability on his covenant, in the absence of a clause 


ial 


in the extension agreement reserving the mortgagee’s rights against the original mort- 


gagor. 


The book, covering as it does the whole field of equitable principles, raises, of 


course, countless queries. Cannot all of that remarkable line of cases, culminating in 


Kreglinger v. New Patagonia Meat Company, {1914} A.C. 25, and dealing with the so 


called problem of clogging the equity of redemption, be reconciled, with the possible 


exception of Saniley v. Wilde, {1899} 2 Ch. 474, and are they not all but factual examples 


of the general principle that the court of chancery regarded an unreasonable post pone- 


ment of the contractual date for redemption in a mortgage transaction as contrary to 





its conception of public policy? Is the orthodox statement of the mutuality rule in 


relation to specific performance of contracts correct (p. 529)? Should it not be 
specific performance of a contract will-never be decreed unless the defendant can be 
protected and assured of performance by the plaintiff of the latter’s obligations under 
the contract? To what extent are the recent judgments of Clauson 


Public Trustee v. Armstrong, [1932] 1 Ch. 580, and of Lord Tomlin in Jn re Ogden 


Bryden v. Samuel, {1933} Ch. 678, an indication of a changing attitude towards the 

necessity of certainty of object in the creation of non-charitable express trusts? 
However, le pite me's personal v ews on the manv « mntentious pro le s discuss 

a careful perusal of this latest edition will indicate why Snell, under its present indus 





trious editorship, has retained its position as the most useful English text-book on the 


general principles of equity 


Osgoode Hall Law School 


Toronto. 


Roman Law in Modern Practice. By J. MAcKINTOSH. (Tagore Law 
Lectures, 1933.) Edinburgh: W. Green and Son. Toronto: The 
Carswell Company. 1934. Pp. xii, 202. ($1.80 


Almost a century ago, Sir Nicholas Tindal assessed the value of the Corpus Juri 
Civilis in the courts of English common law, in words that have often been quoted but 
that merit still further repetition: ‘‘The Roman law forms no rule binding in itself on 
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the subjects of these realms; but in deciding a case upon principle, where no direct 
authority can be cited from our books, it affords no small evidence of the soundness of 
the conclusion at which we have arrived, if it prove to be supported by that law—the 
fruit of the researches of the most learned men, the collective wisdom of ages, and the 
groundwork of the municipal law of most of the countries of Europe” (Acton v. Blundell, 
12 M. & W. 324). 

The English lawyer of Tindal’s time, even if he was somewhat chary in argument 
of appealing directly to the authority of the jurisprudentes, was largely convinced of 
the value of Roman legal studies as a basis for his thinking. Austin could even say: 
“Turning from the study of the English to the study of the Roman law, you escape 
from the empire of chaos and darkness, to a world that seems, by comparison, the region 
of order and light” (Jurisprudence, 3rd ed., vol. 1, at p. 60). But the modern student or 
practitioner, faced with urgent necessity for acquiring a practical knowledge of case 
and statute, is inclined to doubt the value of Roman law in modern practice, the more 
so because, as it seems to him, such knowledge as he may acquire can be put to little, if 
any, practical use. This delightful little book, by the author of the well-known Roman 
Law of Sale, is the best of answers to such doubts. 

Professor Mackintosh was appointed, in 1933, to deliver the Tagore law lectures 
in the University of Calcutta. He decided, and wisely so, to lecture in the field of 
applied rather than pure Roman law, to give to his students a rapid sketch of the 
significant incidents in the past development and growth of the system, and to follow 
this up with a more deliberate survey of the evidence of its present-day activity, com- 
menting upon the numerous topics in which the civil law has been appealed to in our 
English case-law, and either followed or rejected and distinguished. Professor Mackin- 
tosh has been loyal, too, to the composite legal system which flourishes north of the 
I'weed, and of which he is so distinguished an exponent, and has found in Scots law 
cases some of his most interesting examples of the application of Roman doctrine. 

In the field of public international law, as the author points out, the study of 
Roman law is of particular interest and value. The court of international justice is 
charged by its statute with applying, inter alia, ‘‘the General Principles of Law recog- 
nized by civilized Nations” and it is empowered to decide cases ex aequo et bono if the 
parties agree thereto. ‘Roman law”, writes Professor Mackintosh, ‘‘is bound to exert 
a powerful influence in this connection, for it is the system of judicial reasoning to which 
the publicists and lawyers of the great majority of states have long been habituated. 
[his great magazine of common methods and ideas should tend to limit, and in some 
measure to reconcile, the divergencies of view which must be expected to emerge when 


a tribunal composed of so many heterogeneous elements proceeds to investigate con- 


crete cases and search for the governing principles” (pp. 97-8). What is true of one 


court is true of all international tribunals. When we talk of leagues and pacts, of 
international tutelage and mandates, it is imperative that we make sure of the meaning 
and force of the terms we employ, by referring them to a common basis of legal 
doctrine. 

Phe rich deposit of Roman law was laid down in the time of a world-state, when no 
conflict of independent states had to be provided for. Yet certain rules of municipal 
law, having to do with the regulation of jurisdiction, received a wide extension in the 
writings of the great European commentators and have formed the basis of much of 
our modern conflict of laws. In the field where, as Sir Frederick Pollock has said, the 
ideal is still cosmopolitan though the actual law of the courts is national, the study of 
civilian sources must remain of permanent value. 

It is, however, to Professor Mackintosh’s survey of English common-law cases, 
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in the light of their indebtedness to Roman law, that readers will turn with particular 
interest. In his discussion of common-law cases in the law of persons, the author deals 
with the difficult problems of legitimation per subsequens matrimonium, and the rights 
of a mother of an illegitimate child, and points out that the legislation of the last few 
years which reversed the resolute ‘‘ No" of the barons at the Council of Merton, was a 
return to Roman-law principles. The theory of juristic or corporate personality receives 
from the author's pen brief but distinctive treatment. In refusing to accord to the 
partnership a distinct and separate personality, English law has clung closer to the 
Roman model than have Scots and continental law; but our modern experiences with 
the difficulties of quasi-corporation in firm and guild and trade union, are making it 
clear, as Professor Hallis has recently warned us, in his Corporate Personality, that we 
must think out this problem anew in the terms of a twentieth-century realistic legal 
philosophy. 

English cases in the law of property yield a harvest of references to Roman cases 
and maxims. The reviewer recently had occasion to collect all the Canadian cases 
dealing with accession, and was impressed with the degree to which Canadian courts 
and notably the supreme court of Canada which has the advantage of the civilian 
learning of its Quebec members) referred to the Roman-law doctrines of alluvio, avulsio, 
confusto, commixtio, and the like. <A very little civilian learning makes clear to what 
source our judges went, in an early time, for their learning as to easements. Res sua 
nemint servi, servitus in faciendo consistere nequit, maxims with which every common 
lawyer is familiar, come to us unaltered out of Justinian’s Digest; and we have it on the 
authority of Lord Justice Bowen (Dashwood v. Magniac, {1891] 3 Ch.D. 306, at p. 362 
that the common law of waste is based, in large part, on the Roman law of usufruct. 

Professor Mackintosh cites many English cases in the law of succession and the 
law of torts where civilian doctrine was either expressly invoked, or brought in by 
implication; but it is in his treatment of cases in the law of contract and of quasi- 
contract, perhaps, that his little book is most interesting and most valuable. As he 
points out, ‘Rome has contributed more liberally to the modern law of contract than 


toany other department. It wasonly to be expected that long igo, when the foundations 


of contract were being laid, the civilians should have played a prominent part in the 


work; but it is surprising that their learning still figures so frequently in the arguments 
of counsel and the opinion of judges” (p. 175). The author has given us a detailed and 
subtle analysis of the effect of mistake in contract, under the following classification: 
Error (1) zm negotio; (2) in corpore; (3) in persona; (4) in nomine; (5) in substantia or 
materia; (6) in motive; (7) as to the existence of the subject-matter; (8) im quantitate 
This is followed by an analysis of obligationes quasi ex contractu, and, in particular, of 
negotiorum gestio and condictio indebiti. Were, at no great length, but with admirable 
precision and clarity, the principles of the common law are set over against the principles 
of the civil law for appraisement and comparison It is not too much to sav that these 
few pages supply one of the most luminous discussions in the difficult field of the theory 
of contractual obligations that the reviewer has read in a long time 

A few minor errors will, no doubt, be corrected in any subsequent edition Che 
title of Savigny’s famous pamphlet, given (p. 24) as Beruf von unserer sett zum legislation, 
should be Vom Beruf unserer Zeit fiir Gesetsgebung und Rechtswissenschaft. Vico's 
Scienza Nuova (p. 23), following Italian rules as to capitalization, should be Scienza 
nuova. A reference such as ‘‘ Kreglinger, |1914| A.C. 25” has an odd look to a common 
lawyer. It may be rather cumbrous to cite the case as “ Kreglinger v. New Patagonia 
Meat = Cold Storage Company, Ltd., [1914] A.C. 25", but that is the style to which we 


have become accustomed, and, in this respect, we common lawyers are conservative. 
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We protest this, as we do the use, in the text (p. 13) of ““Acton’’, alone for ‘Acton v. 
Blundell”. 
F.C. AULD 
Law Building, 
University of Toronto. 
British Commonwealth Relations: Proceedings of the First Unofficial Con- 
ference at Toronto, 11-21 September, 1933. Edited by A. J]. TOYNBEE. 
With a foreword by the Rt. Hon. Sir R. L. BorpEN. Oxford 


) 


University Press. 1934. Pp. xiv, 235. ($3.25) 
Consultation and Co-operation in the British Commonwealth: A Ilandbook 
on the Methods and Practice of Communication and Consultation 


between the Members of the British Commonwealth of Nations. 
Compiled by E. H. PALMER. With an introduction by Professor A. 
B. KeITH on the constitutional development of the British Empire 
in regard to the Dominions and India from 1887 to 1933. Oxford 


University Press. 1934. Pp. lix, 264. ($3.75) 

Problems of the Pacific, 1933: Economic Conflict and Control. Proceedings 
of the Fifth Conference of the Institute of Pacific Relations, Banff, 
Canada, 14-26 August, 1933. Edited by B. LAsKER and W. L. 
HoL__anpb. Oxford University Press. 1934. Pp. xvi, 490. ($6.25) 

Some Aspects of the Covenant of the League of Nations. By Sir J. Fiscner 
WitiiAMs. Oxford University Press. 1934. Pp. vi, 322. ($3.25 

The volume on Brilish Commonwealth Relations and the companion volume on 

Consultation and Co-operation in the British Commonwealth, are the direct and tangible 

results of the first unofficial conference of representatives of the British Commonwealt] 

the Irish Free State and Newfoundland excepted—-which met in Toronto in September, 

1933, under the auspices of the Royal Institute of International Affairs and the Canadian 

Institute of International Affairs. The conference was of necessity private and con- 

fidential, for many of those attending were outstanding public figures in their respective 

countries and it would have been impossible for them to discuss frankly and fully the 
affairs of the Commonwealth if their statements had been broadcast by the press. In 
the first volume Professor Toynbee and his able editorial committee attempt to give 

a summary of the conference and on the whole the result is good. As Professor Toynbee 

states in his introduction, ‘‘while the members of the Conference were taking counsel, 

with all their heart and all their mind, on ways and means of serving their society by 
promoting peaceful co-operation between the nations through the British Common 
wealth or through the League or through whatever the appropriate association might 

be for each particular purpose, in their hearts they were aware all the time that a 

world-order based on these spiritual foundations might prove, after all, to be an aim 

beyond the moral capacity of a human race which was still in its infancy, and which 
had entered upon the enterprise called civilization a mere 6000 years since. In the 
alternative event of a catastrophe in which the great society of the modern world might 
be first done to death and then posthumously unified by an uncontrolled outbreak of 
physical violence, it was evident that the several members of the British Commonwealth 
of Nations might find themselves at the mercy of their respective regional situations— 
the United Kingdom as a small island fast moored to the great continent of Europe; 
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Canada and South Africa as part and parcel respectively of North American and the 
Dark Continent; Australia and New Zealand as ships of state adrift alone in a ‘wide 
wide sea’ which had been ironically named the Pacific; India as the uneasy neighbour 
of the Soviet Union and the Islamic World.”” The second section of the book consists 
of a survey of pre-existing points of view and is based in the main on the papers pre- 
pared by groups in the various countries represented. The concluding section deals 
with the actual work of the conference itself and includes inaugural speeches, the reports 
of the round tables, the agenda, the list of conference members, and an account of the 
closing session of the conference. The most interesting and probably the most important 
round table dealt with co-operation in foreign policy and, as might have been expected, 
produced a variety of views, not only as between country and country, but within the 
personnel of individual countries. However, general agreement seemed to be reached 
on the proposition ‘‘That Peace is the most vital interest, and its pursuit and main 
tenance should be the great objective of the Commonwealth”. 

The second volume on Consultation and Co-operation in the British Commonwealth 
is probably of more permanent value in that it is a handbook of the essential facts on 
the relations of the members of the Commonwealth with each other. It contains an 
interesting introduction of some fifty pages by Professor Keith on the constitutional 
development of the Empire in regard to the Dominions and India from 1887 to 1933, 
a section on the machinery of co-operation; another on the practice and procedure for 
representation at international conferences and for the negotiation and ratification of 
treaties; a third on official inter-imperial bodies; a fourth on past proposals for the 
creation or modification of machinery of co-operation; a number of interesting appen 
dices; a select bibliography; and an index. Mr. Palmer has done such a useful service 
to all students of the Commonwealth that praise is unnecessary. It is debatable 
however, whether all of the post-war treaties which he lists as binding on all members 
of the Commonwealth are of general application, notably the Treaty of Lausanne and 
the Locarno Agreements to which the Dominions were not parties. Incidentally an 
amusing typographical error occurs on page 243, where the United States is credited 
with being a party to the Locarno Treaty of 1925. 

‘The problems of the Pacific’ are almost wholly economic and are clear evidence of 
how responsive even the intellectuals are to environment and events. At the same time 
it is an indication of sound progress on the part of the Institute of Pacific Relations 
that they are getting down to the fundamental causes of the problems of the Pacific 
area, and are studying them in a detached and objective way without being too much 
affected by the emotional hysteria surrounding existing situations. The volume under 
review summarizes and gives some coherence to the work of the institute from the 
conclusion of the Shanghai Conference in 1931 down to the end of the Banff Conference 
of 1933. Of necessity, the proceedings of the Banff Conference, which were the results 
of much preparatory work and study in various countries or under the general direction 
of the International Research Committee, bulk large in the volume. The editors, 
Mr. Lasker, a sociologist, and Mr. Holland, an economist, have edited the volume in 
a new manner, for there is more of interpretation and synthesis here than in 1931. 
Criticism has been directed against this method as being less valuable than the former 
method of ‘reporting’ what was said or submitted to the conference, but in our opinion 
the present editors are to be commended and their work is much more likely to appeal 
to a wider constituency. Among the topics discussed are: economic conflict and con- 
trol; shipping; instability of currency; differences in standards of living; differences in 
labour standards; Japanese expansion; the United States recovery programme; China's 
reconstruction programme; Ottawa, a co-operative attempt at recovery; and economic 
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conflict and public opinion. These, together with an interesting introduction on the 
Pacific scene, 1931-33, a selection of the documents presented at the conference, a 
number of appendices, and an index, make up one of the most valuable documents on 
the economics of the Pacific that has yet appeared. 

The League of Nations, which is a much more ambitious attempt in international 
organization than either the British Commonwealth or the Institute of Pacific Relations, 
has come in for a great deal of criticism and, what is worse, has lost the sympathy of 
many well-intentioned though usually superficial supporters, in recent years. It is, 
therefore, refreshing to discover Sir J. Fischer Williams with his usual insight and 
ability investigating that all-important document, the Covenant. Of it, he writes: 
‘*The Covenant will... be found to contain the essentials for the beginnings of the 
establishment of a better international order. For the moment the currents of world 
opinion or emotion seem to be getting away from belief in the Collective System—an 
organization that is, by which the whole international collectivity is actively concerned 
in the maintenance of the rights and, perhaps, the enforcement of the duties of States. . . 
But it is not open to doubt that as a result either of the contemporary situation or its 
inescapable consequences, the true direction of the current will be resumed, and when 
that happens, the Covenant . . . will re-establish its claim to the universal attention 
of mankind” (pp. v-vi). And further: ‘‘ The Covenant is atranslation by men of action 
into the world of action of the work of men of thought in the world of thought” (p. 4). 
With this in mind the learned author discusses the circumstances surrounding the birth 
of the Covenant; its general scheme; several principles which it contains, among them, 
the organization of the league, the prevention of war, the problem of treaties, their 
sanctity, and the need for flexibility; minorities; mandates; and amendments and 
supplements to the Covenant. In addition Wilson’s Fourteen Points, the Pact of 
Paris, the Covenant itself, and the revised reprint of an article on the Covenant and 
war which appeared in the Cambridge Law Journal, are included as appendices. The 
learned author's re-examination of the fundamental principles is invaluable and it will 
assist in helping us to test the suitability of the methods and organizations which we 
have developed for dealing with the problems of a changing world society. 

N. A. M. MAcKENzIE 
Law Building, 
University of Toronto. 


The Development of International Law by the Permanent Court of Inter- 
national Justice. By H. LAuTERPACHT. (Publications of the 
Graduate Institute of International Studies, Geneva (Switzerland), 
no. 11.) London, New York, Toronto: Longmans, Green and 
Company. 1934. Pp. ix, 111. ($2.25) 

This very valuable book by Dr. Lauterpacht, lecturer in public international law 
at the London School of Economics and Political Science, consists of five lectures given 
at the Graduate Institute of International Studies in Geneva. 

The first lecture, ‘‘The Law behind the Cases”, shows that, in spite of article 59 
of the statute of the permanent court in which it is laid down that ‘‘the decision of 
the Court has no binding force except between the parties and in respect of that par- 
ticular case”, the court has not been prevented, and cannot be prevented, from regarding 
its own decisions as showing authoritatively what international law is. The court has, 
in effect, adopted the doctrine of precedent and has thus been able to create, develop, 
and clarify an imposing body of rules of international law. This law is indicative of 
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the method and spirit in which the court can be counted upon to approach similar 
cases. 

The second and third lectures on ‘Judicial Caution’’ and ‘Judicial Legislation”’ 
show how the court has made law while at the same time acting with restraint and 
caution in order not to provide states with reasons for refusing to submit disputes to it 
or to comply with its awards. The manner of the court has been cautious; the pro- 
cedure of the court has been bold. Occasionally this is confusing, for the court will 
wrap the unpleasant pill of judicial legislation ‘‘in the sweet coat of reverence for the 
dignity of States 

Many examples of judicial legislation by the court are given. The boldest and 


most important is contained in its twelfth advisory opinion relating to the dispute 
between Great Britain and Turkey in the matter of the Iraq boundary. By adopting 
as a guiding principle in the interpretation of the Covenant, the rule that no one is 


judge in his own cause, the court overrode the letter of the Covenant ‘“‘in a determined 
juag , 


effort to see the purpose of the Covenant fulfilled 

In other words, the court assumes ‘‘that treaties are meant to constitute a source 
of obligations and not diplomatic devices” and that institutions of international value 
must be allowed to develop effectively. This principal feature in the application 
of the law by the court is shown in the fourth lecture, ‘‘ Effectiveness of the Law’’, to be 


the basis of the court's decisions in questions relating to the minorities treaties, and the 


International Labour Organization, as well as to the Covenant. 
Another way of putting the principle of the effectiveness of obligations is to say 
“‘tnat the work of the Court can be conceived in terms of a restrictive interpretation of 


claims of State sovereignty’’. It is natural, therefore, that the subject of the concluding 
lecture should be ‘‘The Court and State Sovereignty” 

This book is more than a most useful addition to the studies of the permanent 
court; it is also a significant contribution to jurisprudence, for it shows law being 
created out of the struggle between judi 


a field where the making of law by judges is especially essential and especially difficult. 


cial conservatism and judicial empiricism, in 


The gravest weakness in international organization to-day is its rigidity because of the 
B&B 

absence of an international legislature. (Until that legislature is established peace will 
not be based on secure foundations. But, in the meantime, an international court, 


which consciously and boldly legislates to the limit of its power, can bring into inter 
national relations some of that flexibility of which it so much stands in need 
Escort REIb 


Toronto. 


The Law of Easements. By D. A. Stroup. London: Sweet and Maxwell. 
Toronto: The Carswell Company. 1934. Pp. xxii, 263. ($5.25) 
In this new treatise on the law of easements the author has selected twelve leading 


cases on the subjec ee and has set out their facts and 


relevant portions of the judges’ 
reasons for judgment. Each case is followed by what the author calls a note but what 
is in reality a fairly complete exposition of the whole field of legal problems which the 
so-called leading case either directly or indirectly suggests. Although one may doubt 
the wisdom of attempting to select twelve leading cases on such an intricate and tech- 
nical subject as easements, one cannot question the scholarly powers of the learned 
author to analyse and evaluate the mass of English cases on the subject 

The law of easements has developed from an economic rather than from an artistic 
or intellectual point of view. Rights of way and rights to light and water, which confer 
some monetary benefit on the dominant tenement, are recognized as easements On 
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the other hand, the enjoyment of privacy, of a pleasant view, of the sea-air, or of an 
opportunity to exercise on another’s lands, has never fallen within the common law’s 
sacred conception of property, and these amenities of life have never enjoyed the pro- 
tection of the law of easements. It seems that, if there is to be any development in 
respect to the protection of these amenities of life, the law will proceed, if at all, by the 
tort technique of nuisance rather than by the property technique of derogation from 
grant or easement (Brown v. Flower, [1911] 1 Ch. 219). 

Possibly the most interesting and thorough portion of the work is to be found in 
the chapters on the modes of acquisition of easements. The author, in an acute piece 
of legal analysis, has expanded and re-rationalized the traditional statement of the 
modes of acquisition of easements as express grant, implied grant, and prescription, 
However, it may be doubted whether it is strictly correct to speak of an easement being 
“reserved by implication to meet a prior grant’. When a common owner of two 
tenements of lands conveys the tenement which has enjoyed a continuous and apparent 
quasi-easement, such as a way or light, over or from the tenement retained by the 
owner, the grantee of the first tenement acquires an easement, the benefit of which 
becomes forever attached to his newly-acquired tenement and the burden of which is 
forever imposed upon the tenement retained by the grantor. The easement is created 
2.t the date of the severance of the two tenements. To say, then, that when the grantor 
subsequently conveys the servient tenement he impliedly reserves an e 


isement “to 
meet the prior grant’’ seems to be superfluous and to disregard the fact that an 


ease 
ment, once created, is a common-law right the benefit of which passes with a convey 
ance of the dominant tenement and the burden of which passes with a conveyance of 


the servient tenement 


It is, of course, no criticism to point out that cases decided since the date of publica- 


tion of a work are not discussed. But, in the present instance, the author was par 
ticularly unfortunate, since shortly after the publication of his work the court of appeal 
gave judgment in two very important cases on the law of easements, viz., Todrick v. 
Western National Omnibus Company, [1934] Ch. 561 and Liddiard v. Waldron, |1934 


1 K.B. 435. In Todrick v. Western National Omnibus Company, the court of appeal, 
reversing the judgment of Farwell J., held that a right of way can validly be made 
appurtenant to land with which the way has no physical contiguity, provided that the 
way is beneficial in respect of the occupation of that land. Liddiard v. Waldron will 
probably take its place as a leading case on the law of easements, since it deals with 
the difficult question of the creation of easements by implied grant on the severance of 
the reversionary interest in adjacent tenements owned by a common owner, and ex- 
plains and reduces to its proper significance the much-debated case of Thomas v. Owen, 
(1887) 20 O.B.D. 225 


Possibly the most common type of easement with which the average Canadian 
conveyancer has to deal is the right of way, and it is unfortunate that the author does 
not devote as much attention to some of the specific problems of rights of way as he 
does, for example, to rights of light which are comprehensively treated 

However, these slight criticisms cannot blind one to the fact that the work is a 
valuable addition to that small group of scientific and stimulating theses written by 
English barristers on comparatively narrow topics which, to the reviewer's mind at 
least, represent the most useful type of text-book. 

JOHN J. RoBINETTE 
Osgoode Hall Law School, 
Toronto. 
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The Italian Corporative State. By F. PitiGLianit. Toronto: The Mac- 
millan Company of Canada. 1934. Pp. xxv, 293. ($3.00) 

The qualifications of the author of this interesting volume appear to be all that 
could be desired for a study of this nature. A lawyer and an economist, he combines 
all the training in, and the knowledge of, those sciences which lie at the basis of the 
philosophy and practice of the Italian corporative state. In addition, his former con- 
nexion as research fellow with the Brookings Institute at Washington should place 
him in an excellent position for interpreting the new phenomena of Italian public law 
to readers of the Anglo-Saxon world. The Italian corporative state is a manifestation of 
the new “‘service’’ state, whose purpose it is to forestall and prevent injury to the 
interests of the community rather than to preserve the status quo and to punish a 
wrong-doer after injury, sometimes of an irremediable nature, has been done, which 
was the purpose of the “police” state of former generations. The development is not 
peculiar to Italy but is found throughout the civilized world, at any rate, within the 
past two decades and especially since the war. 

In the volume under review the author has not attempted to give a survey of the 
corporative state in all its aspects but has limited himself to a study of the Italian 
corporative state in so far as it deals with, or affects, industrial relations. The book is 
divided into two parts, (1) the principles of the corporative state, which, in the words 
of the author, “is designed to explain, for the benefit of the non-Italian reader, the 
principles of corporative organization” (p. xi); and (2) occupational associations in 
practice, which comprises the history and present constitution of the various associa- 
tions. 

The first part of the book, which is the more interesting for the lawyer, discusses, 
among other things, the occupational associations, the manner in which they are 
recognized by, and their relations with, the state, and their rules and constitutions, as 
well as the collective contracts between employers and employees and the labour 
courts and their work. The chapter dealing with the labour courts is of especial interest 
to us, because the detailed analysis of their organization and administration which it 
contains should prove of practical value to lawyers, throughout the world, who are 
to-day faced with the necessity of creating some machinery which will deal effectively 
with collective bargaining and industrial disputes. As the author points out “‘legis- 
lation on the subject is undergoing the same evolution as did legislation prohibiting 
self-defence in the past. . . . The strength and full efficiency of the state legal institutions 
were attained only when the public administration of justice was substituted for in- 
dividual or group self-defence. . .. There seems to be no reason why to the economic 
interests of the citizens’ occupational categories the same juridical form of settlement 
should not be applied” (p. 61). In this connexion we might respectfully point out that 
in the middle ages the juridical settlement of disputes was imposed on private citizens 
without regard to their wishes, and the maintenance of the system was less dependent 
upon public approval than on the sanction of force. To-day, in the Anglo-Saxon world, 
at any rate, the danger in adopting any scheme of compulsory adjudication of the issues 
involved in industrial disputes is that the distrust of both parties concerned will render 
the scheme nugatory. We lack the almost religious fervour which marks present-day 
European nationalism; and with us the sanction behind law is much more the acquies- 
cence of the public than is the case on the continent of Europe. There democratic 
institutions were introduced at a comparatively late date and they did not create the 
democratic traditions which are a feature of the Anglo-Saxon development. However, 
the experience of Italy in the conduct of its labour courts is an outstanding feature of 
juristic science in the present decade. Even though the slavish imitation of these 
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institutions is not desirable, yet no lawyer or legislator can afford to disregard the ex- 
periences of Italy in this field. 

Looking at the Italian corporative state in its industrial aspect as a whole, we find 
great emphasis being placed upon the “ moral” qualifications of those who take part in 
any associations within the state. The morality required is apparently of a political 
and economic character which commends itself to the group in power, a fact which 
would seem to place immense authority in the hands of this group. Consequently, even 
if there is no direct repression of minority interests, so many restrictions are placed 
about them that they are rendered virtually powerless, thus preventing the rise of any 
opposition to the group in power. It is well to remember, however, that the public 
law of Italy which Fascism has displaced was a hot-house plant, the product of mid- 
nineteenth-century doctrinaire admiration for British institutions. We need not be 
surprised, then, if political liberty in the Anglo-Saxon sense, never took deep root in 
the Italian state. On the other hand, it may well be that the corporative state which 
provides a “full stomach” for minorities as well as majorities may one day give place 
to a legal development in which liberty may be given a due place. Liberty and an 
empty stomach do not produce a desirable offspring. It is usually revolution. 

The most serious criticism that can be directed against this illuminating volume 
is that it makes very difficult reading. The learned author has too frequently divorced 
the theory of the corporative state from concrete illustrations of its workings. The 
reader is forced to assimilate difficult and novel principles without being provided at 
the same time with actual illustrations in practice. Not that these illustrations are by 
any means wanting. They are, however, provided in such a manner as to make a 
somewhat confused, if not obscure, picture. Apart from this defect in form, every 
lawyer ought to read a volume which throws so much light on problems common 
to every modern industrialized community. 

J. FINKELMAN 
Law Building, 
University of Toronto. 


Courts and Judges in France, Germany, and England. By R. C. K. ENsor. 
London and Toronto: Oxford University Press. 1933. Pp. vii, 
144. ($1.75) 

This little book is based on a short series of lectures which was delivered at the 
London School of Economics and Political Science. In an article, elsewhere in this 
JOURNAL, the reviewer has sought to express the need, as he sees it, for studies in the 
field of comparative jurisprudence. That need Mr. Ensor has trenchantly expressed 
in his preface: ‘‘It is a very remarkable fact, that while the structure and technique of 
private enterprise— banks, joint-stock companies, manufactures, selling agencies, trans- 
port, shops, and even agriculture—are fast becoming assimilated to the same patterns 
all over north-western Europe, State Institutions in the principal countries still show 
startling differences. What is equally remarkable is that in this sphere none of the 
countries knows very much about its neighbours’ ways of doing things. Great Britain 
is, perhaps, particularly parochial in this sense.’’ Discussing the situation in its broad 
aspects, the author gets down to a particular instance: ‘It is safe to say that very few 
English judges or barristers have more than the haziest ideas about the constitution or 
working of judicatures on the Continent. The author believes this state of affairs to 
be both regrettable and avoidable. Regrettable, because experience is a better guide 
than guess work, and one need not undervalue the greatness of our English institutions 
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if one stresses the presumption that we can learn from foreign ones. Avoidable, because 
in a nation which can read and write all ignorances may be attacked through the printed 
word.” 
These lectures are presented, not as a study in comparative law, but in comparative 
legal administration. The systems of judicature in France, Germany, and England, are 
compared in their political, economic, and social aspects, in a treatment which has 
aimed at, and, for the most part attains, complete objectivity. Deviations from that 
objectivity, when they occur, are refreshingly sane; and in the author's conclusions, 
for example, that the traditional English system of an unpaid and amateur magistracy 
is a complete anachronism, when viewed in the light of the requirements of modern 
criminal justice, all thoughtful readers will be compelled to join 

It is easy, as the author notes, to point to the comparative lac k of in lepe ndence 
which characterizes a continental judiciary, which is thoroughly underpaid, and whose 

: ; 


nembers must look for promotion to the government of the day Those common 


lawvers who have read Brieux’s La robe rou? have prot il ly ill felt that the commor 


law system, with all its faults, has furnished a far better way Mr. Ensor’s capable 
study may leave us with very considerable misgivings on that point Phe continental 
judge has a high standard of incorruptibility. His pay may be relatively small but he 
occupies an honourable position in the community lle may be compelled to proceed, 
rung by rung, up the ladder of promotion, but, at all events, he learns as he gor The 
English judge or the Canadian judge, for that itter, has also a high standard of 
incorruptibility, but his temptations to be partial are at least as strong as those of his 
French and German brothers. His pay may be relatively much higher, but there are 
abundant signs that the financial reward is quite inadequate to operate as a prime 
inducement to successful leaders to quit the bar Of promotion in the common-law 
ju ry, there is but litth \ judge iv move fro h-court division to a court 
of appeal, an n England, he iv go to the house of | but custom fixes the police 
magistrate, or the county court ju lve in that station to which he has been called not 
for him is the hope of a translation to the supreme court The higher grades of the 
judiciary are to be achieved, per saltum, by successful barristers, often grown old in 
the arts of spec 1 advor icy, often appointed at nage when, one suspects the na 
has grown a little unreceptive to new impressions, a little set, one fears, in the attitudes 
and prejudices of a professional caste. Mr. Ensor gives expression on this point to a 
widely-held opinion, when he says: ‘‘The continental judge may be more subject than 


his English brother to governmental influence. But he does not obtain his judgeship 


from politicians as a reward for political services. In the case of the Lord Chancellor 


he remains a politician throughout his tenure of office The Lord Chief Justice and 
the Master of the Rolls under modern conditions do not: nor do the other judges. But 
most of them have been party men—some of them pretty strong party men—in their 
time. The danger of this system is not subservience, but animus. ‘That, at different 


periods, i good deal of party or « lass prepossession has been dis} laved on the Engl sl 
Bench, can scarcely be disputed. Usually it was unconscious, no doubt; but it has been 
none the Jess unfortunate for that.” 

Various projected reforms in the administration of justice in Ontario may find a 
large measure of justification in the conclusions reached in this book. The replacement 
of our justices of the peace by stipendiary magistrates is a step which Mr. Ensor em- 
phatically advocates. Of great interest, too, are his conclusions as to the desirability 
of increasing the jurisdiction of county courts and the establishment of subordinate 
courts of appeal. His views, indeed, in this latter respect are unorthodox to a degree 
that might move chief justices to thunderous disapproval. It must have taken con- 
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siderable hardihood for the author to attack that survival of Angevin times, the circuit. 
“If a programme”, says this iconoclast, ‘‘of decentralizing the rest of our higher judicial 
work rendered the abandonment of the circuit system desirable, there might be several 
public gains in doing so, and little, if any, public loss save in point of historic sentiment.” 

F.C. AULD 
i as 
Law Building, 
University of Toronto. 


Constitutional Law of England. By E. W. RinGes. Fifth edition, revised 
and largely rewritten by A. B. Kettu. London: Stevens and Sons. 
Toronto: The Carswell Company. 1934. Pp. xlviii, 672. ($7.50) 

It is always an interesting phenomenon to watch a legal text-book pass through 
various editions, and it has always seemed doubtful whether any good object is served 
in handicapping a new editor by confining him within the limitations often imposed by 
the somewhat mysterious ways of publishers. A book originally good is at times 
ruined, and a bad book is at times a severe imposition on an excellent editor. Ridges’s 
Constitutional Law never was an outstanding text-book. It was too pedestrian, too com- 
pressed, while space was wasted on material which belonged to the historian or might 
reasonably have come under the description of political science or government. The 
excellent editor—Professor Keith—had, then, a somewhat difficult task, and he has 
carried it out with care and distinction. There is a change in emphasis. The growth 
of executive power issuing in administrative law, the inroads into ‘the rule of law’, 
the implications of the Statute of Westminster, the position of the Dominions in the 
League of Nations, receive learned notice, at the expense of the older discussions of 
ecclesiastical matters and of current taxation, while, throughout, the study of the case 
law renders this new edition invaluable as a work of reference. Indeed, it may be 
said that Ridges is “‘ blessed”’ in being ‘‘translated indeed”. 

There remain, however, certain points to which criticism may be directed. If the 
book is meant for students, the discussion of American and Swiss federalism is too 
cursory for scholarly purposes; if for the profession, it is unnecessary. It might well 
disappear. The section on the crown and the cabinet must await more minute study 
of political memoirs. For example, | am not quite sure that Professor Keith does not 
attach too much weight to Aberdeen’s opinion on dissolution, which seems to be much 
less strong if read carefully in its context. A good deal of spade-work has yet to be 
done before we can speak dogmatically on cabinet government. We have never been 
convinced that the short and compressed history of the judicial institutions should 
occupy space in a treatise on constitutional law, nor is there the smallest necessity for 
wasting further space over the church in Ireland, Wales, or overseas. Many subject- 
matters such as these to which we have referred might well disappear to make room fort 
an adequate treatment of local government, which is surprisingly absent. There is no 
reason why all this should not be done, except perhaps that ‘‘ Ridges’’ might be almost 
entirely eliminated. The distinctive features, however, of the new edition are so 
pronounced and so admirable that the metamorphosis might well be completed. In 
this connexion we would call special attention to part ix on the British Empire, which 
constitutes perhaps the best introduction to the law available. Professor Keith writes 
as the great master of his subject—scholarship, judgment, and insight inform these 
excellent and up-to-date pages. Students and the profession will find them an admirable 
guide to Professor Keith’s larger treatises and to the first-class section on the same 
subject which he has written for the new edition of Halsbury’s Laws of England. 
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Indeed, constitutional law has taken on a new vitality in scholarship, for Sir William 
Holdsworth and Mr. F. H. Lawson add the weight of their learning to the subject by 
contributing the section on it to the new Halsbury 

There is a suggestion of some importance. Might it be possible to extend the notes 
in a new edition so that they might include references to important articles in the legal 
journals? Nothing can add more definitely to the value of a modern legal text-book. 
This literature is growing and is widely scattered. It is of unequal value and many of 
us waste a good deal of time garnering a few grains of wheat by the laborious use of 
the various guides to legal periodicals. Professor Keith would confer an invaluable 
benefit if he could see his way to follow this suggestion. As it is, we are grateful to him. 
Working within limits obviously not self-imposed, he has carried out a fine piece of 
editing and of reconstruction which ought to give ‘*‘ Ridges’’ a worthy place in the 
literature of the constitutional law not of ‘‘England” but of ‘‘the British Empire”. 


1 


The format of the book is excellent, and reflects the greatest credit on the publishers 


The table of cases and the index render reference easy 


W.e. MG 


Mistake in the Law of Contract. By R. CuamMpness. London: Stevens 
and Sons. Toronto: The Carswell Company. 1933. Pp. xvi, 112. 
($1.50 


This little book recognizes the desirability, recently expressed by Lord Atkin in 
Bell and Another v. Lever Bros. Ltd. and Others, |1932] A.C., at p. 227, of ‘establishing 
order in what has been a somewhat confused and difficult branch of the law’’. The 


element of mistake in the law escapes any attempt at satisfactory definition, and the 


author, in his introductory chapter, somewhat ruefully comes to the conclusion that 


‘‘a review of the decided cases upon this question, far from providing the required 


| 


definition, shows not infrequently that reason and logic have not always been the 


guiding principles of the law as evolved by the Judges’. Perhaps the most glaring 
instance of judicial illogicality is to be found in the refusal to follow the common-sense 
principle suggested by Farwell J. in Howatson v. Vi 1908} 1 Ch. 1, that, in this 


odern world of ours, a person who is neither illiterate nor blind, should not be per- 


mitted to deny, as against a person who has acted innocently on the faith of the repre- 
sentations therein contained, any document to which he has set his hand and by the 
terms of which he has ostensibly agreed to be bound. Inthe case of Carlisle and Cumber- 


land Banking Company v. Bragg, [1911] 1 K.B. 489, the defendant negligently signed 





and delivered a document without reading it, and relying on the representations of 


another person that the document related to insurance, whereas it was, in fact, a 
guarantee. The court held that the fraud was the proximate source of the innocent 


j 


plaintiff's damage, and that the defendant's negligence was immaterial. Yet as the 


author points out, the doctrine assumed in Foster v. McKinnon, (1869) L.R. 4 C.P. 704, 
still holds, and it must be taken to be the law that in cases of negotiable instruments 
the maker, acceptor, or endorser of such instruments owes a duty to subsequent holders 
for value, and cannot escape liability by showing only that his mind did not go with 
his signature, but must in addition show that no negligence on his part contributed to 
the mistake. No fine-drawn and subtle discussions by a court of appeal are likely to 
convince the practical man of affairs that the distinction in treatment accorded to two 
classes of documents has anything of common sense or utility to recommend it. 

he undoubted value of this book would have been enhanced, not only for Canadian 


but also for English readers, if the author had included in his treatment of the subject 
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a consideration of the ‘‘colonial” cases. For example, the principle ignorantia juris 
haud excusat receives an interesting qualification in the Saskatchewan case of Hart-Parr 
Company v. Eberle, (1910) 15 W.L.R. 564; 3 Sask. L.R. 34, where distinction is made 
between a case of ignorance of a general rule of law and a case of ignorance of some 
particular branch of the law, where the other party from the nature of his occupation 
would be presumed to have a particular knowledge of such branch of the law, and has 
made representations to that effect which are relied upon by the first party. Again, 
the book would have gained in value if its treatment of the vexed question of consensus 
ad idem had included a consideration of Beck J.’s exhaustive and penetrating analysis 
of that subject in Colonial Investment Company v. Borland, (1911) 1.W.W.R. 171; 
19 W.L.R. 588; 5 Alta. L.R. 71. 

The case of Cundy v. Lindsay, (1878) 3 App. Cas. 459, is discussed at considerable 
length, but the case of King’s Norton Metal Company v. Eldridge, (1897) 14 T.L.R. 98, 
which supplies so striking an antithesis to it, receives only a very brief consideration. 
One would have welcomed a more extended treatment of that case; and one also regrets 
the omission of the interesting case of In Re International Society of Auctioneers, {1898} 
1. Ch. 110. 

The final chapter in the book, on ‘‘Remedies and Evidence’, could, with advan- 
tage, have been somewhat expanded. Consideration of the common-law principles 
governing the recovery of money paid under the influence of mistake, as those principles 
were laid down in Kelly v. Solari, (1841) 9 M. & W. 54, demands somewhat more than 
a brief mention of Jones v. Waring and Gillow, [1926] A.C. 670; in particular, reference 
could usefully have been made to the judgment of Idington J. in Bank of Montreal v. The 
King, (1906) 38 S.C.R. 258, at p. 280, and the judgment of Duff J. in Dominion Bank 
v. Union Bank of Canada, (1908) 40 S.C.R. 366. 

The author, however, is quite within his rights in giving to his discussion of mis- 
take in the English law of contract a restricted range, and in considering only those 
decisions which have been handed down by the English courts. The book is interesting 
and timely. It never loses itself in barren refinements of doctrine, or in legal scholas- 
ticism. It is emphatically a book which no well-equipped practitioner’s library should 
be without. 

F.C. AULD 
Law Building, 
University of Toronto. 


Des juges qui ne gouvernent pas: Opinions dissidentes a la cour supréme des 
Etats-Unis (1900-1933). By R. Pinto. Preface by G. GIDEL. 
(Institut de Droit Comparé de l'Université de Paris.) Paris: 
Sirey. 1934. Pp. viii, 294. 

Les nouvelles constitutions européenes et le réle du chef de l'état. By E. 
Gorpon. (Institut de Droit Comparé de l'Université de Paris.) 
Paris: Sirey. 1933. Pp. 436. 

The Institut de Droit Comparé was created at Paris and attached to the faculty 
of law to be a clearing-house for the studies of the faculty in foreign law, to develop, 
both from the practical and theoretical points of view, a knowledge of foreign law, and 
to constitute a centre of legal research and international co-operation To its ex- 
cellent publications two recent additions have been made of wide and scholarly interest. 
Dr. Pinto has approached the judicial interpretation of the American constitution in 
the remarkable manner of studying the dissenting judgments of the supreme court 
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especially those of Holmes and Brandeis. His work is characterized by an intimacy 
with legal and social thought not usual in a foreign scholar, and is a supplement to the 
critical work already done by American jurists and lawyers. In addition, the learned 
author raises once more the old question of the judicial function. While he is not a 
supporter of the American doctrine of judicial control of legislation, yet his work 
remains an extraordinary mine of information, and it is provided with an adequate 
bibliography rendered excellent by the inclusion of several pages of reference to articles 
in the legal journals. The work has a wider interest to students of comparative law 
than its title might suggest. We are familiar in Canada with judicial review, but in 
France and Belgium, working under written instruments of government, it does not 
exist. In France there have been discussions for change, and it is of importance to read 
Dr. Pinto’s arguments, especially when we recall that M. Barthélemy is in favour of a 
reconsideration of the French system (Annuaire de l'Institut International de Droit 
Public, 1929, at p. 196). Judicial control, as has been pointed out by many distin 
guished writers, is one of the most prominent characteristics of many of the new post 
war constitutions. The student of comparative law ought not to be blind to the fact 
that in many states the judiciary is being developed as a bulwark against legislative 
action. 

Indeed, from another point of view, Dr. Gordon's volume presents a contemporary 
interest of equal importance. To-day, in public law the whole question of executive 
government is under discussion and out of doubts and fears are being tried far-reaching 
ind novelexperiments. Dr. Gordon provides a singularly accurate and well-documented 
study of the issues raised in several European states, and his arguments and points of 
view are of special interest to those accustomed to parliamentary government. In this 
connexion, he provides, as Dr. Pinto, a bibliography fortified by many references to 
the legal journals The matter of the legal executive is specially before us to-day in 
the Irish kree State—to which the learned author gives critical attention—and in the 
Union of South Afric 

The Institut de Droit Comparé deserves serious support. Indeed, it is worth while 
calling attention to the amount of research that is being carried on in Europe in relation 
to British legal systems. This may well constitute for us an incentive and inspiration, 
more especially if we remember that comparative law is futile if it be merely a com 
parison. There are countless problems common to modern societies, and the real value 


of comparative law lies in the knowledge of how each of these societies deals with 


analogous legal issues. In other words, comparative law postulates as of its very 
essence a knowledge of social, economic, and cultural conditions. In this respect the 
Institut de Droit Comparé has set an example to which similar work at Lyons and 


Rome bear witness. The volumes of Dr. Pinto and Dr. Gordon belong to an excellent 
g 


tradition. We venture, however, to suggest to Dr. Levy-Ullman, the distinguished 


} 


director, that it would be a distinct advantage to scholars if he abandoned the con- 
tinental custom in not providing indexes. As it is, the publications of the Institut are 


severely handicapped. 


Principles and Practice of the Criminal Law. By S. F. HARRIs. Fifteenth 
edition, rewritten and enlarged by A. M. WILSHERE. London: 
Sweet and Maxwell. Toronto: The Carswell Company. 1933. 
Pp. 1, 708. ($4.50) 


This new edition of Harris comes to us with the very considerable amendments 
and additions necessitated by the legislation that has been passed and the judicial 
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decisions that have been pronounced since the publication of the fourteenth edition in 
1926. The work, in its earlier editions, was modest enough in size; but now, as Mr. 
Wilshere says in his preface, ‘‘unless some steps are taken in the direction of codification, 
it will soon be impossible to produce a work of this character which will be of any value’’. 

The publishers claim for this book that ‘‘no previous knowledge is taken for granted 
and everything is explained in such a manner that no reader ought to have much 
difficulty in obtaining a grasp of the subject”. This statement must be accepted with 
considerable qualification. We doubt whether any analysis of the mental elements of 
a criminal offence can be sufficiently detailed or comprehensive even for the veriest 
beginner, which deals with the problems of mens rea, of the will, of intention and negli- 
gence, of motive, in a scant five pages. The whole of book I, which deals with what a 
continental lawyer would call the general part of the criminal law, might with advantage 
be re-written, The time has surely come when we need to clarify our thinking on the 
fundamental problems of volition and motive, and the relevance of fault and liability. 
We need to work with the tools of analysis and comparison; along the lines, it may be 
suggested, set out for us by Dr. Stallybrass in his brilliant ‘‘Comparison of the Criminal 
Law in England with the Progetto definitivo di un Nuovo Codice Penale of Alfredo Rocco”’, 
which recently appeared in the Journal of Comparative Legislation and International Law 
ser. 3, vol. XIII, at pp. 203 ff.; vol. XIV, at pp. 45 ff.; vol. XV, at pp. 232 f.). If, 
however, we approach Mr. Wilshere’s book (for in his competent revision he has made 
Harris very much his own) as a comprehensive and accurate digest of case-law and 
statute, there is very much to be found for commendation. Indexing and arrange- 
ment of material leave nothing to be desired. A particularly useful appendix furnishes 
a table of the principal indictable offences, indicating whether respective offences are 
felonies or misdemeanours, the maximum punishment, whether triable at quarter 
sessions or not, the relevant statutes, and a page reference to discussion in the text. 

Generations of students in the English universities and at the inns of court have 
used Harris. Mr. Wilshere’s Elements of Criminal Law and his Leading Cases on Criminal 
Luw have long enjoyed a deserved popularity with the same clientele. The author's 
gift for lucid expression and his genius for arrangement find due scope in his revision of 
Harris; and a review of the work justifies the prediction of its continued popularity with 
student and practitioner alike. 

F.C. AULD 

Law Building, 


University of Toronto. 


The Statute of Westminster. By K. C. WHEARE. Oxford: The Clarendon 
Press. 1933. Pp. vi, 128. ($1.75) 

Le Statut de Westminster: Etude de l’évolution politique au Canada. Ex- 
trait de la Revue trimestrielle canadienne. By M. OLLIVIER. Paris: 
Pedone. 1934. Pp. 32. (10fr.) 

The great value of Mr. Wheare’s book is historical. He has provided a clear ex- 
position of the origins of the Statute of Westminster. The peculiar nature of that 
statute makes it most important that all students of law should understand its origins, 
if we are to be saved from possible difficulties, if not dangers, ahead. The earlier 
chapters are well written—concise, precise, and adequate for their purpose—and they 
constitute an excellent background. From the juristic and legal points of view the book 
is, negatively and positively, unsatisfactory. For example, Mr. Wheare is too cocksure 
about the meaning of section 4 of the Statute of Westminster. His approach in this 


15 
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connexion is coloured by an adherence to Dicey, which at once illustrates his own 
limitations and the blighting influences of the unfortunate Dicey traditions. There is, 
of course, another side to the question, admirably and challengingly illustrated in Mr 
Ivor Jennings, The Law and the Constitution (London, 1934). Nor does the learned 
author discuss the preambles to the statute and the unique manner in which the attor 
ney-general spoke in parliament during the progress of the bill. In addition, there is 
much to be said on the other side in relation to the legal situation with the Irish Free 
State. While we are inclined to believe that Mr. Wheare makes out a good case, yet 
it is necessary, in the present distresses, that every point of view be given due weight 
Positively, there are certain matters which need attention. The cabinet is not, neither 
technically nor by appointment, a committee of the privy council (p. 16). The reference 
to Attorney-General for New South Wales v. Trethowan, |1932| A.C. 526, is loose (p. 37 

In relation to appeals in Australia, a reference is needed to James v. Cowan, |1932| A.C 
542 (p. 58). There is an obscure statement about the Colonial Laws Validity Act and 
its application to Canada and its provinces (pp. 94-5 Constituent powers in South 
Africa are not made clear (pp. 106-9). In recommending the book as extremely useful 
for the general student of affairs and for beginners in constitutional law, it must be 
pointed out that the author’s technique is not adequate for dealing with either the 
juridical or legal problems which surround the statute. There is neither a table of cases 
nor an index. 

To Dr. Ollivier we owe another and shorter view. After a careful exposition of 
the various sections of the statute, the impression left is that the Commonwealth is held 
together by a personal union, a position to which reference is made in Notes and Docu 
ments. It is true that the learned author refers to ‘la couronne indivisible’, yet at 
the same time he says ‘‘chaque Dominion est le maitre de ses destinées . . . il n'est 
soumis A aucune autre contrainte que celles qu'il s’impose a lui-méme”’ (p. 30). We 
may not agree entirely with the author, but his concise and clear exposition both in 
thought and form are worthy of high praise. 

W. P. M. K. 


Mischiefs of the Marriage Law. By J. F. WorsLEy-BopEN. London: 
Williams and Norgate. Toronto: The Carswell Company. 1932. 

Pp. 427. ($6.25) 
Holy Deadlock. By A. P. HERBERT. London: Methuen and Company. 
Toronto: Doubleday, Doran and Gundy. 1934. Pp. 311. ($2.50) 
It is a pleasure to recommend Mr. Worsley-Boden’s carefully drawn statement 
amid much that has been written in recent years of an emotional and ill-informed 
nature. Although the learned author does not add much to the body of criticism which 
has been directed to the English marriage law, yet he is remarkable for his sane outlook 
and for his quiet and scholarly argument, to which his historical references and his 
survey of comparative law bear witness. Most valuable, however, is the careful and, 
indeed, meticulous survey of the present conditions in England which is founded not 
merely on exact knowledge of the law but also of its actual administration. Students 
in Canada would do well to read carefully Mr. Worsley-Boden's analyses, criticisms, 
and recommendations, since much of the Canadian law and procedure is largely based 
on those of England. Recent cases in Ontario, with accompanying judicial comment, 
must make every serious student of the law of domestic relations desire an impartial 
and careful inquiry into the whole situation. If the home be the foundation of the 
state, it is hard to believe that it is protected or honoured by the present system. When 
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the suggested inquiry is possible, this volume ought to be of great assistance. Mean- 
while, those who are interested in the social functioning of law ought not to neglect 
this balanced and scholarly work. 

Mr. A. P. Herbert's novel is not only interesting as a work of fiction, but as a 
singularly accurate presentation of the law. Indeed, in detail it represents an admirable 
picture of divorce practice in England. Here and there, it would be possible to refer 
to small errors, but they in no way detract from the skill with which knowledge of the 
law is combined with the author's well-known powers of satire and ridicule to disclose 
the situation which, unfortunately, prevails in the English law of divorce. In addition, 


the characters in the novel are no mere ‘‘ pegs’’ on which to hang up reforming clothes. 
The author had a definite purpose in writing, but it has not destroyed his literary or 
creative ability. The problems raised in both these books may well be referred to 


Bainbridge v. Bainbridge (The King’s Proctor shewing Cause), [1934] P. 66; L.J.P. 19. 


The Treaty of Trianon and European Peace: Four lectures delivered in 
London in November 1933. By Count S. BETHLEN. With a preface 
by the Rt. Hon. Lord Newton. London, New York, Toronto: 
Longmans, Green and Company. 1934. Pp. xiii, 187. ($3.50) 

In the mass of controversy which has followed the settlement of 1919-20 the voice 
of Hungary has been far from silent, and one wonders if the world has grown weary of 
the often-repeated statements about the injustice that Hungary has suffered. Yet it 
is natural and proper that the Hungarian case should be put, and it is far from being 
altogether unconvincing, especially when argued by Count Bethlen, the former prime 
minister of Hungary, who has, too, a taste for scholarship. The present volume con- 
sists of four lectures delivered before different audiences in England a year ago; and 
while each approaches the subject from a different angle, there is necessarily some 
overlapping. 

In the first, and in some ways the most interesting of the lectures, Count Bethlen 
proceeds to answer the question: is it true that the one thousand years of Hungary’s 
existence was in itself an injustice? As one might expect, the answer is in the negative, 
but the argument is well worth following. It is stated that, “with the exception of 
the Croats who were living near the shores of the Adriatic and perhaps of a very small 
fragment of the Slovaks in the region of Nyitra, at the time of the arrival of the Magyars 
a thousand years ago no nation whatever was to be found on the territory of historic 
Hungary...” (p. 51). There were then infiltrations of Slovaks, Ruthenians, and 
Rumanians; but up to the time of the Turkish occupation the population was about 
eighty per cent. Magyar. The Turkish wars and occupation decimated the Magyars, 
and following this the Habsburg kings oppressed them and encouraged the immigration 
of other races. In the period after 1868, when the Magyars again secured control, 
they tried to ‘‘arrive at a mutually satisfactory and definite arrangement with all 
those who either had been called in by the Habsburgs, or who in consequence of historic 
events came to Hungary either as refugees or merely as fortune-hunters”’ (p. 54). But 
their efforts were frustrated by the policy of Vienna and the racial feeling brewed in 
Serbia and Rumania. 

In the further lectures Count Bethlen discusses the more familiar arguments con- 
cerning the settlement of the boundaries of Hungary. He holds, and with some justifi- 
cation, that the benefit of the doubt was always given to the successor states, and that 
‘the impelling motive was to cut off as much territory as possible from Austria and 
Hungary” (p. 89). With, perhaps, a sound sense of strategy he concentrates more on 
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the fate of the Croats, Slovaks, and Ruthenians than on that of the Magyars, and in 
doing so effects a fresh approach to the subject. He argues that the Slovaks and Ru 
thenians, who had remained loyal during the war, were sacrificed to the Czechs, Serbs, 
and Rumanians; and, while the Croats may have been in favour of union with the Serbs 
in 1919, their treatment since has led them to desire a return to Hungarian rule. 

As might well be expected, the least convincing part of the lectures is that dealing 
with the solution of the problem. A Hungarian might not unreasonably take the 
position that the Powers which caused the trouble should find the way out. But that 
way is so obstructed with danger that even the most zealous believer in justice 
may well hesitate 

G. DET. GLAZEBROOK 


University of Toronto. 


The British Year Book of International Law, 1934. Fifteenth year of 
issue. (Issued under the auspices of the Royal Institute of Inter- 
national Affairs.) Oxford University Press. 1934. Pp. vi, 240. 
($4.75 

The fifteenth Vear Book contains eight articles, notes, decisions of national and 

international tribunals, and reviews of books and periodicals. There will be found in 
it material of value both to lawyers and laymen. In a brief review it is possible to 
mention only a few of the points covered. The first article in the volume is an examina- 
tion of Canada’s title to Hudson Bay and Hudson Strait, and the conclusion reached, 
after examining the evidence, is that her title is indisputable. The second article, on 
“Enemy Property and Ultimate Destination during the Anglo-Dutch Wars’’, is of 
interest not only historically but also in view of the permanent problem of the rights of 
neutrals. The author suggests that the decisions of Sir Leoline Jenkins, who then 
presided over the high court of admiralty, may be considered as an earlier definition of 
the doctrine of continuous voyage. A later article on the ratification of treaties helps 
to disentangle the various aspects of ratification, particularly making a distinction 
between ‘‘the internal constitutional process of ratifying or approving a treaty’’ and 
the “further and theoretically quite distinct process whereby legislation is passed to 
implement a treaty which could not actually be carried out, or, where need be, enforced 
in the courts without such legislation’. Space does not allow mention of the other 
matter in the volume, except to remark that most of it will be of assistance to those 
engaged in the study of international law and international affairs generally. 


G. DET. GLAZEBROOK 


University of Toronto 


Lord Reading and his Leading Cases: The Study of a Great Career. By 
D. WALKER-SMITH. Toronto: The Macmillan Company of Canada. 
1934. Pp. 400. ($4.00) 


Lord Reading is perhaps one of the best-known figures of modern times. His 
racial origins, his dramatic progress, his success as a member of parliament and as 
minister of the crown, as viceroy of India, as lord chief justice of England, as a great 
and outstanding lawyer, have all combined to invest his career with distinction if not, 
indeed, with romance. In writing an account ‘‘of a great career’? Mr. Walker-Smith has 
given us an admirable critical study and this is all the more true because his fascinating 
pages still leave unsolved something of the mystery of success in Lord Reading's life. 
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The memoir does not suffer, indeed its interest is rather intensified, by much that is 
left unsaid and, better still, unsuggested. It is true that the author does not deal with 
such great events in Lord Reading's life as his work at Washington or in India, but, 
with these exceptions, his boyhood, manhood, and public career are artistically woven 
into an account of some of the great cases in which he took part, whether as counsel or 
as judge, from the Chetwynd Case to the trial of Roger Casement. There are included 
the Sievier Case, the Archer-Shee controversy, the ‘‘Gaiety-Girl Divorce Case"’, the 
Liverpool Bank Case—to say nothing of that ‘‘source of all our woe’’—Allen v. Flood. 

The learned author, himself a member of the bar, presents an accurate and fascinat- 
ing story of Lord Reading's leading cases, many of which can still be recalled as not 
merely exciting, but epoch-making. He has, too, avoided a method which in other 
hands has done not a little harm to law students and, indeed, to practical lawyers. 
There is no attempt made to illustrate in detail the forensic habits of Lord Reading, 
and the ‘‘ weaker brethren’”’ have been thus saved from wishing, or trying, to imitate 
a fatal source of failure. The author's insight is excellent, for he has realized that 
great triumphs at the bar cannot be imitated, that they belong to a distinct personality, 
and that each man must finally rely on his own methods. It is necessary to point out 
this fact, for it makes the author’s accomplishment all the finer in artistic qualities. 
Here, in a very real sense, is part of the great and engrossing drama of the courts in 
which Lord Reading moves with realistic and natural effect. No one interested not 
merely in law but in life ought to overlook this volume. 

We have only a few complaints to make. Mr. Walker-Smith’s style sometimes 
stumbles, and there is no possible excuse for the use, as frontispiece, of a caricature 
from the Evening News. We may be pedantic or professional, but somewhere in the 
book, there might have been included the appropriate references to the law reports. 
The excellent concluding estimate is somewhat spoiled by an attempt to characterize 
Lord Reading’s qualities by means of short adjectival comparisons with Carson, 
Marshall Hall, Sumner, F. E. Smith, Haldane, Asquith, and so on. Such a procedure 
is somewhat journalistic, while, worse still, it does justice neither to Lord Reading nor 
to those with whom he is compared. Great men, like angels, cannot be compared and 
tabulated. At the same time the book is a fascinating addition to the lighter side of a 
lawyer's library. The format of the book is excellent. 


Essays in Equity. By H. G. HANBury. Oxford: The Clarendon Press. 
1934. Pp. xvi, 160. ($3.25) 

It is always something of a risk to give the permanence of book form to articles 
which have previously appeared in legal journals. There are dangers in repetition, in lack 
of balance, and in literary form. However, the risk is sometimes worth taking and in the 
case of Mr. Hanbury’s book it is fully and admirably justified, for his little book con- 
stitutes a real contribution to equitable doctrines. The essay on the teaching of Roman 
law is, we think, somewhat out of place in spite of Mr. Hanbury’s defence, but the 
other essays combine almost uniformly excellent and stimulating thought. The book 
touches the subject at many points—law and procedure, the teaching of equity, and 
the writings of modern jurists—while the place of equity in our system is admirably 
reviewed. Here it is possible to find the past linked with the present and to see equitable 
doctrines extended and applied, to appreciate something of the essential nature of 
equitable rights and of the older equitable maxims, to place due values on aspects of 
the law of trusts, of principal and agent, of debtor and creditor. Every essay is illum- 


inated, as the occasion arises, with capable and learned studies of appropriate cases. 
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Perhaps the most important essay in the book—and one hitherto unpublished—is that 
on equity in public law. This is an aspect of public law which as yet has received no 
comprehensive treatment. The learned author at once shows that he is eminently 
suited to undertake a study in this connexion, which is beyond doubt overdue. We 
venture to suggest that such a work would be of greater value than a new text-book 
on equity—a project which he favours. While proper emphasis is laid on the fact that 
equity still flourishes and grows as a system, yet the past does not encourage us to 
recommend further text-books, unless, indeed, Mr. Hanbury could be persuaded to 
write one with that critical acumen which he displays. However that may be, we 
sincerely trust that this suggestion will not be taken up by some pedestrian lawyer and 
another burden added to our reading. 

Doubtless the form of the book has prevented the author from weighing once more 
in careful detail many of his expressions and, indeed, those in common use by the 
judges. Here and there we have found ourselves buried in a mass of phraseology, which 
on analysis does not seem to get us anywhere. All this is perhaps one of the inevitable 
risks to which we have referred. On the other hand, so excellent is the general thought 
of the essays that we believe the faults of this nature are due to the fact of reprinting. 
In spite of them, the learned author deserves the thanks of all interested both in law 
and equity for a stimulating suggestive volume. There is an excellent index and table 
of cases. 


Hunter's Introduction to Roman Law. Ninth Edition. Revised by F. H 
Lawson. London: Sweet and Maxwell. Toronto: The Carswell 
Company. 1934. Pp. xvi, 212. ($3.00) 

This useful little book compresses into 186 pages of text a descriptive outline of 
the history and institutions of Roman private law. It is intended to serve as a com- 
panion to the Jnstitutes of Justinian, and therefore follows, in the main, the traditional 
arrangement instead of that arrangement to which modern continental writers have 
made us accustomed. Extensive alterations have been made in this edition, notably as 
regards theories of ownership and possession, and the classification of obligationes ex 
contractu. 

Compression has its dangers. The reader who relies wholly upon the brief but 
excellent account of Justinian’s codification which is given at pages 18-21 may conclude 
that the only preliminaries to that great work were such compilations as the Codex 
Gregorianus, the Codex Hermogenianus, and the Codex Theodosianus. But this would be 
to ignore the work of the law schools which flourished in the fifth and sixth centuries 
at Constantinople, at Rome, and, notably, at Beyrout. In these schools, teachers 

antecessores), appointed by the state, lectured upon the classical texts of Gaius, Papinian, 

Ulpian, and Paul, and prepared epitomes, collections of parallel passages, and com- 
mentaries. Professor Jérs has said of the efforts of these teachers: ‘‘ Hat diese Arbeit der 
‘Helden’ (npwes so nannte eine jiingere Generation bewundernd die Lehrer, denen 
sie ihr Wissen verdankte—auch keine neue Bliite der Rechtswissenschaft herauszufiihren 
vermocht, so lag in ihr doch insofern ein erheblicher Fortschritt, als man wieder in 
grésserem Umfange die Quellen heranzog und ein Verstandnis der grossen Meister zu 
gewinnen suchte. Ohne sie waren die Digesten Justinians nicht moglich gewesen” 
Romisches Recht, 1927, at p. 32). 

So difficult is the task of stating the essentials of Roman law in a handbook, and 
so adequately, on the whole, has the task been performed, that it seems ungenerous to 


criticize details; but the reviewer ventures to express a regret that the work of the 
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jurisconsults should have received such scanty notice. There is only the briefest 
reference to the rival schools of the Sabinians and Proculians, and no mention, or but the 
barest mention, of Cassius, Julian, Pomponius, or Celsus. Nor is there to be found 
any appreciation of the three giants of classical jurisprudence, Papinian, Paul, and 
Ulpian, and of their successor, Modestinus. It is suggested that, at the least, the extent 
and nature of their contribution be noted in any further edition. 

F.C. AULD 
Law Building, 
University of Toronto. 


A Symposium on International Law based upon Legal Writings, 1930-34. 
(Iowa Law Review, January, 1934, pp. 161-329.) State University 
of Iowa, lowa City. ($1.50) 

The Jowa Law Review is carrying out the excellent policy of giving complete num- 
bers to symposia on different aspects of law. The number under review, to which 
such well-known and distinguished writers as Professor Borchard, Dr. A. D. McNair, 
Dr. M. O. Hudson, Dr. C. C. Hyde, Dr. G. G. Wilson, Dr. Quincy Wright, and Dr. 
J. W. Garner contribute, has a special purpose as ‘‘an example of what is being thought 
by distinguished international lawyers in many lands’’. Among the important subjects 
dealt with are “ International Law since the War’’; ‘‘ International Legislation” (which 
ought to be read in connexion with Dr. Manley Hudson's general writings on the 
subject); ‘International Air Law’; ‘‘ Revision of Treaties and the Doctrine of rebus 
sic stantibus’’. This should be read in connexion with C. G. Ténékidés, ‘Le principe 
rebus sic stanttbus, ses limites rationnelles et sa récente évolution” in Revue générale 
de droit international public, mai-juin, 1934, série 3, vol. VIII, at pp. 273-94. It is, how- 
ever, invidious to be too specific in relation to a series of studies, each of which is ex- 
cellent in its own field. The volume ought to be specially bound, as the University of 
Toronto has done, and placed, apart from the files of the Jowa Law Review, on the 
international-law shelves. It will be a distinct loss for any law library to be without 
it. Professor Bordwell has written the introduction and we presume we may congratu- 
late him to a large extent on the editing. We may be wrong, but we cannot overlook 
the careful and scholarly work done in this connexion. May we suggest one improve- 
ment? The Jowa Law Journal has initiated an admirable policy, and it would be an 
invaluable assistance to scholars if each of its special numbers was separately indexed, 
even at the expense of omitting some of the general material at the end of the number. 


Canadian Anti-trust Legislation. By J. A. BALL. Baltimore: The 
Williams and Wilkins Company. 1934. Pp. vii, 105. ($2.00) 


In announcing this volume the publishers advise us that Canada has been marching 
towards recovery without the fanfare of a new deal and that the author, in the volume 
under review, tells how Canada has moved ‘‘ towards a solution which balances equitably 
the interests of business, labour, and the consumer’’. We should, therefore, expect to 
find a comprehensive survey of those 1aws which have placed Canada in this ideal 
position and especially of their economic and social effects. However, the author has 
wisely refrained from any attempt to meet his publishers’ announcement. He has 
written a descriptive essay on the Canadian legislation dealing with combines and 
trusts, the circumstances which led to the enactment of the various statutes, the pro- 
ceedings instituted under each act, and the manner in which the legislation has been 
administered. Mr. Ball has also attempted to analyse the cases which have been 
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decided under each of the acts. In this connexion it would appear that the author is 
not a lawyer and he has, therefore, encountered the usual difficulties which face the 
layman who ventures to discuss the technical doctrines of the law, especially when 
those doctrines involve restraint of trade, conspiracy, and the interpretation of legal 
standards such as those which have been set up by the legislation under review. — In 
addition, the author seems to have relied more on official opinion about the adminis 
tration of Canadian combines legislation than an impartial survey of the situation would 
warrant. 

it is rather difficult to discover the class of readers for whom the book is intended. 
If the author had in mind the Canadian lawyer, his work is too superficial. If the book 
is addressed to the citizens of the United States of America, its chief fault lies in its 
failure to make the study comparative. On the whole, however, the essay makes 
interesting reading and has brought together a good deal of information which is not 
otherwise readily available. It is a work of promise rather than fulfilment and we 
trust that the author will continue his research in this field, particularly in the economic 
aspects of the problem. We should like, however, respectfully to suggest that a study 
of the workings of this intricate legislation can only be carried out in close contact with 
Canadian economic and legal conditions. The present volume seems somewhat of a 
tour de force. In anew edition of the book the author ought to assist the reader by the 
addition of a table of cases, a table of statutes, and a general index. 


The New Unemployment Act Popularly Explained: A Simple Description 
of Insurance Benefit, the New Unemployment Assistance Scheme, 
Training and Voluntary Occupation. By R. C. Davison. London, 
New York, Toronto: Longmans, Green and Company. 1934. 


Pp. 32. (30 cents) 

The New Unemployment Act Popularly Explained is a pamphlet written by the 
well-known British authority, Mr. Ronald C. Davison, with the aim of setting out in 
non-technical language the main provisions of the British Unemployment Act of 1934. 
There has been a long series of changes in the British unemployment insurance system 
since the scheme was first inaugurated in 1911, but the present act introduces funda 
mental departures from traditional policy. The chief of these is the provision of a 
national service for giving ‘‘unemployment assistance’’ payments to those unemployed 
who are technically outside the present insurance scheme. In effect it takes the able- 
bodied poor out of the jurisdiction of local authorities, in whom responsibility has been 
vested since the reign of Elizabeth, and it places a new department of state, ‘‘The Un 
employment Assistance Board”, between the unemployment-insurance system as such 
and the local poor law. For a lucid and conveniently brief description of this and other 
changes introduced by the new act, Mr. Davison’s pamphlet may be highly recommended. 


A. E. G 
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Apa, J. and ApaM, J.C. Criminal Investigation: A Practical Textbook for Magistrates, 
Police Officers and Lawyers adapted from the System der Kriminalistik of DR. HANs 
Gross. Third edition. Edited by NorRMAN KENDAL. London: Sweet and 
Maxwell. Toronto: The Carswell Company. 1934. Pp. xviii, 586. ($6.50) 

ADARKAR, B. P. The Principles and Problems of Federal Finance. With a foreword by 
Sir C. H. Kiscu. London: P.S. King and Son. 1933. Pp. xv, 301. (12s. 6d.) 

Axzin, B. et al. La nationalité dans la science sociale et dans le droit contemporain. 
Préface de MM. Lévy-ULLMAN et GIDEL. (Institut de Droit Comparé de l’Univer- 
sité de Paris.) Paris: Librairie du Recueil Sirey. N.d. Pp. xi, 347. 

BARMAN, S. The English Borstal System: A Study in the Treatment of Young Offenders. 
With a foreword by Sir JouN CUMMING and an introduction by ALEXANDER Pat- 
ERSON. London: P.S. King and Son. 1934. Pp. 269. (12s.) 

BARTHELEMY, J. Essat sur le travail parlementatre et le systeme des commissions. (Bib- 
liothéque de l'Institut International de Droit Public, V.) Paris: Librairie Dela- 
grave. 1934. Pp. 373. (50 fr.) 

Best, C. P. The Law and Practice relating to Incorporated Building Societies. Witha 
foreword by Sir G. S. RoBERtsoN. London: Sir Isaac Pitman and Sons. 1932. Pp. 
xxxii, 453. This volume appears under the generous approval of Sir G.S. Robertson, 
the chief registrar of friendly societies, and no one is more competent to evaluate it. 
It is a first-class account of the constitution and status of building societies, of their 
internal administration and discipline, of the rights and liabilities of their members, 
of the methods of determining disputes, of their termination and winding up. The 
appendixes contain the relevant statutes. The volume, while dealing in an admir- 
able manner with its specific subject, should prove invaluable to any who are 
interested in the organization and administration of other friendly societies. 

BLAcHLY, F. F. and Oatman, M. E. Administrative Legislation and Adjudication. 
Washington, D.C.: The Brookings Institution. 1934. Pp. xv, 296. ($3.00) 

BONNARD, R. Le contréle juridictionnel de l’administration: Etude de droit administratif 
comparé. (Bibliothéque de I’Institut International de Droit Public, VI.) Paris: 
Librairie Delagrave. 1934. Pp. 266. (35 fr.) 

3ONNECASE, J. Précis de droit civil. 3 vols. Paris: Rousseau et Cie. 1934-5. Pp. 
546; 683; 536. 

BorCHARD, E. Declaratory Judgments. Cleveland: Banks-Baldwin Law Publishing 
Company. 1934. Pp. xxii, 669. 

BORREGAARD, R. Concise Handbook of the Law affecting Landlord and Tenant. 2nd ed. 
London: Sir Isaac Pitman and Sons. 1934. Pp. li, 292. 

BOWERMAN, E. E. The Law of Child Protection. With a foreword by the Rt. Hon. 
Lord Eustace Percy. London: Sir Isaac Pitman and Sons. 1933. Pp. xxvi, 
124. 

BROADGATE, F. W. (ed.) Law Clerk's Desk Book. London: Sir Isaac Pitman and 
Sons. 1933. Pp.ix,277. A model guide for that sine gua non of English practice 

“the law clerk”. A similar volume for Canada would be welcome. 

BurGin, E. L. and FLetcHER, E. G. M. The Students’ Conflict of Laws: Being an 
Introduction to the Study of Private International Law, based on Dicey. 2nd ed. 
London: Stevens and Sons. 1934. Pp. xvi, 344. (20s.) 

CapitTant, H. Les grand arréts de la jurisprudence civile. Paris: Librairie Dalloz. 
1934. Pp. xxiii, 571. 
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{CARNEGIE ENDOWMENT FOR INTERNATIONAL PEACE.| Year Book, 1934. Washington: 
Published by the Endowment. 1934. Pp. xiii, 207. This Year Book for 1934 
surveys in detail the activities of the Carnegie Endowment for International Peace 
The high standard of previous volumes is preserved throughout. 

CARTWRIGHT, H. L. Law and Practice in Divorce and Matrimonial Causes in Ontario. 
Toronto: The Carswell Company. 1934. Pp. xxiv, 174. 

CuvurcuHiLL, I. J. Canterbury Administration: The Administrative Machinery of the 
Archbishopric of Canterbury illustrated from Original Records. Vols. land Il. 1933. 
London: Society for Promoting Christian Knowledge. Toronto: General Board 
of Religious Education. Pp. xiii, 615; xvi, 367. (2 vols. $12.50 

Corwin, E. S. The Twilight of the Supreme Court: A History of our Constitutional 
Theory: New Haven: Yale University Press. London and Toronto: Oxford 
University Press. 1934. Pp. xix, 237. ($2.50 

CRESWELL, W.T. The 1931 Form of Building Contract. Assisted by C. G. ARMSTRONG 
Cowan. London: Sir Isaac Pitman and Sons. 1933. Pp. xi, 171. This mono- 
graph deals with problems of a highly technical nature and the publishers have been 
fortunate in that legal and technical knowledge are possessed in a high degree by 
the two distinguished authors. It ought to appeal to any member of the profession 
who has occasion to deal with the subject. 

Dunn, F.S. The Protection of Nationals: A Study in the Application of International 
Law. (The Walter Hines Page School of International Relations, The Johns 
Hopkins University Baltimore: The Johns Hopkins Press. 1932. Pp. x, 228 


($2.25) 


Emery, G.F. The Law of Wills for Testators or How to Makea Will. 4thed. London 
Sir Isaac Pitman and Sons. 1933. Pp. x, 169. This fourth edition of a layman's 
handbook shows that there must be a continued demand for such a work. The 
danger of such a handbook is, of course, self-evident in a field of law which gives 
rise to so much litigation. It is to be hoped that the complexity of problems to 
which it refers will induce testators to do nothing without professional advice 

Urlin’s Law of Trustees: A Handy Book of their Duties and Liabilities 
6th ed. London: Sir Isaac Pitman and Sons. 1933. Pp. xi, 135. 


FRAENKEL, O. K. and Lewis, C. M. (eds The Curse of Bigness: Miscellaneous 
Papers of Louis D. Brandeis. New York: The Viking Press. 1934. Pp. ix, 339 
($4.00 

GALBRAITH, V. H. An Introduction to the Use of the Public Records. Oxford: At the 
Clarendon Press. 1934. Pp. 112 Os This excellent monograph by the 


reader in diplomatic in the University of Oxford ought to serve its admirable pur- 
pose as an introductory guide to the records of the chancery, privy seal, signet, 
exchequer, and other legal sources. In addition, it should prove invaluable to any 


student beginning research in legal history, especially as the appendixes provide 
invaluable references 


Gettys, L. The Law of Citizenship in the United States. With a foreword by QuINCY 
Wricut. Chicago: The University of Chicago Press. 1934. Pp. xxii, 221 
($3.00 

Giroux, G.-M. Le privilége ouvrier: Etude sur l'article 2013 du code civil. (Thése pour 
le doctorat, Faculté de Droit, Université Laval Montréal: Editions Albert 


Lévesque. 1933. Pp. 493. 
Harvey, J. E. Documentary Textbook on International Relations: A Text and Reference 
Study emphasizing Offictal Documents and Materials relating to World Peace and 


International Co-operation. Los Angeles, California: Suttonhouse. 1934. Pp. 
xxvu, 848 
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Hupson, M. O. The Permanent Court of International Justice. Toronto: The Mac- 
millan Company of Canada. 1934. Pp. xxvii, 731. ($6.00) 

Ixin, A.E. Children and Young Persons Act, 1933: Being the Text of the Statute together 
with Explanatory Notes. London: Sir Isaac Pitman and Sons. 1933. Pp. xii, 
288, 22. 

Innis, H. A. and PLumptre, A. F. W. (eds.) The Canadian Economy and its Prob- 
lems: Papers and Proceedings of Study Groups of Members of the Canadian Institute 
of International A ffairs, 1933-1934. Toronto: Canadian Institute of International 
Affairs, 43, St. George Street. 1934. Pp. 356. 

Keeton, G. W. The Law of Trusts: A Statement of the Rules of Law and Equity appli- 
cable to Trusts of Real and Personal Property. London: Sir Isaac Pitman and Sons. 
1934. Pp. xlvi, 358. (25s.) 

Keitt, L. An Annotated Bibliography of Bibliographies of Statutory Materials in the 
United States. (Harvard Series of Legal Bibliographies edited by E. R..JAMEs.) 
Cambridge: Harvard University Press. 1934. Pp. xvii, 191. The learned 
author has placed all students of law, especially those in foreign countries, under 
serious obligations in compiling this bibliography of American statute law. The 
need for such a work of reference has been great. The author's claims are modest: 
“to provide a starting point” for research workers. In the entries selected, in the 
classification, in the arrangement of material, in the bibliographies, the author's 
conception of the subject are excellent. The work is a model of its kind. 

KELLOR, F. Arbitration in the New Industrial Society. New York: McGraw-Hill Book 
Company. Pp. x, 256. ($2.00) 

KENNEDY, W. P.M. Essaysin Constitutional Law. London: Oxford University Press. 
1934. Pp. xv, 183. ($2.50) This volume deals with aspects of Canadian consti- 
tutional law, comparative law and jurisprudence, and with the Statute of West- 
minster. 

La DurantayeE, L-P de. Traité de la faillite en la province de Québec a l'usage des pratt- 
ciens et des commercants. Suivi des textes offictels (francais et anglats) des lot et 
réglements de fatllite. Montréal: Chez l’'auteur, 1107, Immeuble Aldred. 1934. 
Pp. 604. 

The Law of Public Meeting and the Right of Police Search. Prepared by a committee 
of the Haldane Club. London: Victor Gollancz. N.d. Pp. 28. (6d.) A good 
deal of confusion, due to lack of legal knowledge, exists among the public as to the 
law of public meetings and to the right of police search. This monograph fills a 
long-felt want. Within a few pages, it is possible to get a bird's-eye view of the 
situation in relation to meetings; while the state of the law in relation to police 
search is submitted to acute analysis, especially in connexion with the problems 
raised by the recent case of Elias v. Pasmore. The study is characterized by objec- 
tivity and balance. 

MALLIEUX, F. Doctrine de l'idéalisme juridique: Introduction a la philosophie du drott 

Bibliothéque scientifique Belge, section juridique.) Paris: Librairie du Recueil 
Sirey. 1934. Pp. 208. 

MANDELSTAM, A. N.  L’'interprétation du pacte Briand-Kellogg par gouvernements et les 
purlements des états signataires. Paris: Editions A. Pedone. 1934. Pp. 162. 
MANSERGH, N. The Irish Free State: Its Government and Politics. With a foreword 

by W.G.S. Apams. London: George Allenand Unwin. 1934. Pp. 344. ($3.75) 

MAXWELL, B. W. The Soviet State: A Study of Bolshevik Rule. Topeka, Kansas 
Steves and Wayburn. 1934. Pp. xvi, 383. 

MILNE-BaiLey, W. Trade Untons and the State. London: George Allen and Unwin. 
1934. Pp. 395. ($3.75) 
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MIRKINE-GUETZEviITCH, B. Droit constitutionnel international. Paris: Sirey. 1933. 
Pp. 299. (40 fr. 

Morris, A.* Criminology. New York, London, Toronto: Longmans, Green and 
Company. 1934. Pp. xii, 590. ($3.50 

Mustoe, N. E. The Law and Organization of the British Civil Service. London: Sir 
Isaac Pitman and Sons. 1932. Pp. xix, 199 

PICKTHORN, K. Early Tudor Government: Henry VII. Cambridge: At the Univer- 
sity Press. 1934. Pp. ix, 192. (10s. 6d 

Early Tudor Government: Henry VIII. Cambridge: At the Uni- 
versity Press. 1934. Pp. xiv, 564. (25s. 

PoLiocK, J. K. German Election Administration. Aspects of German Political Insti- 
tutions, edited by L. RoGers.) New York: Columbia University Press. 1934 
Pp. 71. (50 cents) 

Restatement of the Law of Conflict of Laws as Adopted and Promulgated by the American 
Law Institute at Washington, D.C., May 11, 1934. St. Paul: American Law Insti- 
tute Publishers. 1934. Pp. xli, 814. This volume will form the subject-matter 
of a leading article by Professor A. Berriedale Keith, D.C.L., in the next issue of the 
UNIVERSITY OF TORONTO LAW JOURNAI 

Restatement of the Law of Torts as Adopted and Promulgated by the American Law Institute 
at Washington, D.C., May 11, 1934. Vol. 1: Intentional Harms to Persons, Land, 
and Chattels. Vol. 11: Negligence. St. Paul: American Law Institute Publishers. 
1934. Pp. xxxii, 730; xxxi, 731-1338. These volumes will form the subject-matter 
of a leading article by J. J. Robinette, Esq., Osgoode Hall Law School, in the next 
number of the UNIVERSITY OF TORONTO LAW JOURNAL. 

Ross,C.C. The Law of Licensing. London: Sir Isaac Pitman and Sons. 1934. Pp. 
xxi, 265 

Ross, T. A. Servitudes in the Law of Scotland. With a foreword by Sir C. FINDLAy. 
Edinburgh: W. Green and Son. Toronto: The Carswell Company. 1933. Pp. 
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SECKLER-Hupson, C. Statelessness: With Special Reference to the United States (A 
Study in Nationality and Conflict of Laws). With an introduction by J. B. Scort. 
American University Studies in International Law and Relations, no. 1 Wash- 
ington: Digest Press, American University Graduate School. 1934. Pp. xxi, 332. 
Sopuian, T. J. The Rent and Mortgage Interest Restrictions Acts, 1920-1933. London 
Sir Isaac Pitman and Sons. 1933. Pp. xxi, 221, 8. In this learned monograph 
the author has combined the methods of critical narrative and of annotation. In 
this respect he has avoided the unattractive presentation of legal discussion con- 
nected too often with the latter process. Messrs. Pitman and Sons have already 
established a reputation in their legal publications, and this volume is an admirable 
addition to them. Not only are the acts under discussion dealt with in a manner 
which will be of distinct advantage to the profession, but the volume itself may 
well serve as a model. The case material on the acts is singularly complete, while 
the addition of the statutory rules and regulations ought to be welcomed by all 
students of administrative law 
SPENCER, A. J. Woodfall’s Law of Landlord and Tenant with a Full Collection of Pre- 
cedents and Forms of Procedure. 23rd ed. London: Sweet and Maxwell. To- 
ronto: The Carswell Company. Pp. cli, 1461 52s. 6d. 
STALLARD, C. F., CouLTer, C. W. A., and Marwick, J.S. Status of the Union Act, 1934 
Its Origin and Meaning. East London: Daily Dispatch Office. 1934. Pp. 17. 
This ““memorandum addressed to the people of South Africa’ ought to be read in 
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connexion with the South African Status and Seals Acts printed in the Notes and 
Documents. It represents the most acute criticism to which these acts have been 
submitted, and though that of the small minority opposed to the legislation as it 
passed through the legislature, yet it cannot be overlooked by any student of con- 
stitutional law. 

STALLYBRASS, W. T. S. Salmond on the Law of Torts. 8th ed. London: 
Maxwell. Toronto: The Carswell Company. 1934. Pp. Ix, 712. 

Stenton, D. M. (ed.) Rolls of the Justices in Eyre: Being the Rolls of Pleas and 
Assizes for Lincolnshire 1218-9 and Worcestershire 1221. (The Publications of the 


Selden Society, LIII.) London: Bernard Quaritch, 11, Grafton Street, W. 1934. 
Pp. Ixxxiii, 786. (52s. 6d.) 


Sweet and 


STONE, J. Regional Guarantees of Minority Rights. Toronto: The Macmillan Com- 
pany of Canada. 1933. Pp. xvi, 313. ($4.50) 

Tart, H. W. Witnesses in Court: With Some Criticisms of Court Procedure. With a 
foreword by F. E. CRANE. New York: The Macmillan Company. 
The Macmillan Company of Canada. 1934. Pp. xiv, 98. ($2.00 

Tosin, H J. The Termination of Multipartite Treaties. New York: Columbia Uni- 
versity Press. 1933. Pp. 321. ($4.00 

Tweepy-SmitH, R. The History, Law, Practice and Procedure relating to Mayors, Alder- 
men and Councillors. London: Jordan and Sons. 1934. Pp. 137. 

Wip, P.S., Jr. Sanctions and Treaty Enforcement. Cambridge: Harvard University 
Press. 1934. Pp. xv, 231. 

WitLouGusy, W.F. Principles of Legislative Organization and Administration. (Insti- 
tute for Government Research, Principles of Administration.) Washington: The 
3rookings Institution. 1934. Pp. xiv, 657. ($5.00 

1 Alberta Law Quarterly (November, 1934), no. 1, published quarterly by the students 
of the Faculty of Law at the University of Alberta. The UNiversity or ToRONTO 
Law JOURNAL welcomes the appearance of this new legal publication. 
an admirable article by the Hon. Mr. Justice Harvey, C.J.A., on ‘‘Early Adminis- 
tration of Justice in the North West” (to be continued); and an excellent summary 
of ‘‘Recent Depression Legislation”, by Mr. R. J. Burns. 

13 Canadian Bar Review (January, 1935), no. 1. 


Toronto: 


It contains 


This number contains a very sugges- 
tive article by the Rt. Hon. Lord Macmillan entitled ‘‘Some Observations on the 
Arts of Advocacy”’ and two excellent annotations by Dean Falconbridge and Dr. 
Cecil A. Wright. 

29 Illinois Law Review (January, 1935), no. 5. This number contains 
article on ‘‘The Torts Restatement’’, by Dean L. Green. 

46 Juridical Review (September, 1934), no. 3. Among the interesting articles in this 
number are “Aspects of Administrative Law in Canada”, by W. P. M. Kennedy; 
‘“‘Damage caused by Aircraft to Third Parties on the Surface’’, by G. R. Thomson; 
“The Decreasing Influence of the Lex Situs'’, by J. C. Gardner. 

7 Manitoba Bar News (September, 1934, and January, 1935), nos. l and 5. No. 1 con- 
tains an interesting article entitled ‘“‘Whither Canada? Rule of Law or Bureau- 
cracy"’, by Judge F. E. Simpson. No. 5 contains an article on ‘Courts National 
v. Courts Provincial”’, by J. T. Huggard. 

13 La Revue du Droit (November, 1934), no. 3. This number contains a valuable article 
entitled “‘L’enrichissement sans cause’’ (pp. 156-81) by our distinguished contri- 
butor, the Hon. P. B. Mignault. 

7 State Bar Association of Wisconsin, Bulletin (October, 1934), no. 4. 
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